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District Court of the United States of America

District of Oregon

CITATION ON APPEAL
To THE MARION STEAM SHOVEL COM-

PANY, a corporation, and to DEY, HAMP-
SON & NELSON, Your Attorneys, Greeting:

WHEREAS, J. W. PEAK has lately appealed to

the United States Circuit Court of Appeals for the

Ninth Circuit from a judgment rendered in the

District Court of the United States for the District

of Oregon, in your favor, and has given the security

required by law

;
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YOU ARE THEREFORE HEREBY CITED
AND ADMONISHED to be and appear before said

United States Circuit Court of Appeals for the

Ninth Circuit, at San Francisco, California, within

thirty days from the date hereof, to show cause,

if any there be, why the said decree should not be

corrected, and speedy justice should not be done

to the parties in that behalf.

GIVEN under my hand, at Portland, in said

District, this 25th day of November, in the year of

our Lord, one thousand nine hundred and thirty-five.

JOHN H. McNARY
Judge [1*]

State of Oregon,

County of Multnomah—ss.

Service by copy of the within Citation on Appeal

is hereby admitted at Portland, Oregon, this 25th

day of November, 1935.

DEY, HAMPSON & NELSON
R. R. MORRIS

Of Attorneys for Defendant

[Endorsed]: Filed Nov. 25, 1935.

In the District Court of the United States for

the District of Oregon

March Term, 1935.

BE IT REMEMBERED, That on the 14th day

of March 1935, there was duly filed in the District

*Page numbering appearing at the foot of page of original certified

Transcript of Beeord.
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Court of the United States for the District of Ore-

gon, a Transcript of Record a Transcript of Record

on Removal from the Circuit Court of the State of

Oregon for Multnomah County, the Complaint as

amended and the Order of Removal contained there-

in being in words and figures as follows, to wit : [2]

In the Circuit Court of the State of Oregon for the

County of Multnomah

No. 116974

J. W. FEAK,
Plaintiff,

vs.

THE MARION STEAM SHOVEL COMPANY,
a corporation,

Defendant.

COMPLAINT

Comes now the plaintiff and for his first cause of

action against defendant alleges:

I.

That defendant is a corporation organized and

existing under the laws of the State of Ohio and

doing business in the State of Oregon. That on the

26th day of April, 1933, plaintiff herein commenced
an action against defendant herein in the United

States District Court, District of Oregon, based

upon the same cause of action that is set out herein.

That on trial of said action, defendant moved for

involuntary nonsuit against the plaintiff, and this
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motion was granted on May 22, 1934, and judg-

ment was entered dismissing said action.

II.

That defendant, at all times herein mentioned,

was engaged in the business of selling road l^uilding

machinery and equipment, operating for that pur-

pose an office in the City of Portland, Oregon,

under the management, supervision and control of

its duly constituted agent, one H. L. Mles; that

said H, L. Niles was designated by defendant as

its "District Manager",

III.

That defendant, for a period of several years

prior to January, 1930, carried on business relations

and business transactions with one R. TV. Shaffer,

who was a road building contractor and who was

well known to defendant, and during said period

of time defendant sold to said R. W. Shaffer ma-

chinery, repair parts and other merchandise, for

which the said R. W. Shaffer had not paid the de-

fendant. Said unpaid indebtedness during the

months of December, 1929 and January, 1930, [3]

exceeded the simi of $900.00 and was carried on the

books of the defendant as an open, uncollected and

unsecured account.

IV.

That prior to January, 1930, plaintiff and one

H. R. Lohrer were co-partners, under an oral con-

tract of co-partnership, doing a general contracting
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business in the City of Portland, Oregon, under

the firm name and style of J. W. Feak Construction

Company; that during the said month of January,

1930, one R. W. Shaffer approached plaintiff and

his said co-partner, H. R. Lohrer, and orally repre-

sented to them that he was an experienced and com-

petent road and highway construction contractor,

the owner of a Marion Gas electric shovel which

he had purchased from defendant, and the owner

of other road and highway building machinery and

equipment, but that he lacked working capital, and

proposed that if said co-partnership of J. W. Feak

Construction Company would furnish him with

working credit and capital, he, the said R. W. Shaf-

fer, would contribute his said Marion Gas Electric

Shovel and his other road building equipment to-

ward the capital of a co-partnership to be composed

of the co-partnership of J. W. Feak Construction

Company and him, the said R. W. Shaffer, for the

particular purpose of entering into contracts with

the State of Oregon for road and highway construc-

tion work.

V.

That plaintiff thereupon orally requested the said

Shaffer to furnish him with references as to his

ownership of said equipment and as to his char-

acter and ability and the said Shaffer thereupon

orally informed plaintiff that he was well known
to the defendant, and directed plaintiff to interview

defendant and ascertain the facts with reference to

the statements and representations so made by him,

the said Shaffer.
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VI.

That pursuant to such direction plaintiff and his

said co-partner, H. R. Lohrer, did orally inquire

of defendant as to [4] the truth or falsity of said

representations so made by the said Shaffer, and

defendant orally informed plaintiff and the said

H. R. Lohrer that the said Shaffer was the owTier

of road and highway building equipment, that in-

cluded in such equipment was a gas electric shovel

purchased from defendant by the said Shaffer,

that the said shovel was fully paid for, and unen-

cumbered, that said Shaffer was an experienced

and capable highway construction man, that it, the

defendant, was familiar with the business and finan-

cial difficulties of the said Shaffer, that such diffi-

culties were occasioned through no lack of ability

on the part of the said Shaffer, that said Shaffer

was thoroughly honest and reliable and that plain-

tiff and his said co-partner could rely upon the

honesty and truthfulness of the said Shaffer.

VII.

That in reliance upon the representations so made

to plaintiff by defendant, plaintiff and his said co-

partner, the said H. R. Lohrer, entered into the

business co-partnership proposed by the said Shaffer

as hereinabove set forth, and bid upon and were

awarded a road construction contract by the State

of Oregon.

VIII.

That said representations so made by the defend-

ant were false and untrue; that at the time same
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were made defendant knew same were untrue;

that said representations were made by de-

fendant for the puri^ose of inducing plain-

tiff and his said co-partner to act thereon; that

plaintiff and his said co-partner did act thereon

as hereinafter set forth; that in truth and in fact

the said Shaffer was not an experienced and com-

petent road construction man and was not honest

and reliable; that said Shaffer w^as not the owner

of the road construction machinery then in his

possession but had leased the same from one S. S.

Schell; that said Shaffer had not purchased said

gas electric shovel (hereinafter referred to as

"Shaffer shovel") from defendant [5] but that de-

fendant had sold said shovel to the said S. S. Schell

and that same had not been fully paid for by the

said Schell, and that said Shaffer was at such

time indebted to defendant upon an open account for

materials furnished to him by the defendant and

used by him in the repair of said shovel and equip-

ment.

IX.

That at the time said false representations were

made to plaintiff by defendant, the defendant knew

of the co-partnership arrangement proposed to

plaintiff by the said Shaffer, and made such false

representations for the purpose of inducing plain-

tiff and his said co-partner, H. R. Lohrer, to enter

into said co-partnership with the said Shaffer, in

order that it might thereby be enabled to collect

its said open account from the said Shaffer and in

order that it might induce plaintiff to purchase

IvPt price of $15,391.80; that this plaintiff and his
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ket price of $15,391,80; that this plaintiff and his

said co-partner, H. R. Lohrer, did purchase from

defendant another shovel of the same type in re-

liance upon the said representations.

X.

That during the month of July, 1930 plaintiff

and J, W. Feak Construction Company received

a communication from said S. S. Schell by which

the said S. S, Schell attempted to claim some right

to collect rent from the J. W. Feak Construction

Company for the use of said Shaffer shovel, where-

upon plaintiff and said J. W. Feak Construction

Company immediately made inquiries of defendant

for an explanation of said S. S. Schell 's claim and

whether S. S. Schell had any interest in said shovel,

and thereupon defendant orally informed plaintiff

and J. W, Feak Construction Company that said

S. S, Schell had no right or interest in said shovel

whatever, representing further that Schell and Shaf-

fer in the past had been copartners on several high-

way construction jobs and that any claim being

made by Schell was simply an underhanded attempt

to collect shovel rent for Shaffer. [6]

XI.

That during the first part of October, 1930 a

further communication was received by plaintiff

and J. W. Feak Construction Company from the

said S. S. -Schell, who again claimed some sort of

right to collect rent from J. W. Feak for the use

of said Shaffer shovel and again plaintiff and J. W.
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Feak Construction Company went to defendant,

advised it of SebeH's claim, and defendant again

orally informed plaintiff and J. W. Feak Construc-

tion Company that Schell had no right in said shovel

whatever and reassured plaintiff that Schell was

simply trying to collect something for Shaffer. That

in November, 1930, it came to the attention of plain-

tiff and J. W. Feak Construction Company that

said S. S. Schell had filed a claim for rental for

the use of said Shaffer shovel with the State High-

way Department at Salem, Oregon; that defendant

at said time again reassured plaintiff and J. W.
Feak Construction Company that said S. S. Schell

had no right or interest in said shovel whatever,

stating that ''you have our bill of sale to the shovel

which is absolutely good, it warrants full title and

you have no reason to worry over any such claim

made by Schell".

XII.

That during the latter part of the month of

December, 1930 plaintiff and J. W. Feak Construc-

tion Co. learned that said S. S. Schell had com-

menced legal proceedings in the nature of a replevin

action in Wlieeler County, Oregon, thereby attempt-

ing to get possession of said Shaffer shovel, where-

upon Joseph A. Mallery, acting as attorney for

plaintiff and J. W. Feak Construction Company,

advised defendant in writing of Schell 's action and

made inquiry of defendant as to any possible claim

S. R. Schell might have to the said Shaffer shovel

;

whereupon defendant, acting by and through its

attorneys, advised plaintiff and J. W. Feak Con-
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struction Company, under date of February 6,

1931, that S. S. Schell had no claim to the said

Shaffer shovel [7]

XIII.

That each of the aforesaid representations and

reassurances were false and untrue in that the said

S. S. Schell was the owner of said Shaffer shovel

and as such owner was entitled to the possession

thereof; that defendant made said representations

and reassurances knowing them to be false, as de-

fendant itself had sold the identical shovel to the

said S. S. Schell; that defendant made said repre-

sentations and reassurances to plaintiff and J. W.
Feak Construction Company to lull them into false

security and to prevent them from investigating

further into the situation and discovering defend-

ant's fraudulent representations as to who was

the true owner of said Shaffer shovel. That plaintiff

and J. W. Feak Construction Company relied upon

said representations and assurances and were lulled

into a false security by them and were prevented,

by reason of defendant's said representations and

assurances, from discovering the untruthfulness of

defendant's representations as to the ownership of

said shovel until August 24, 1931, at which time

plaintiff and J. W. Feak Construction Company for

the first time discovered that defendant had con-

veyed title to said shovel to S. S. Schell, and by

its said various representations had deliberately

and purposely concealed this fact from the plaintiff

and said J. W Feak Construction Company.
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XIV.

That in an action, the trial of which commenced

on the 24th day of August, 1931 in the Circuit Court

of the State of Oregon for the County of Wheeler,

said court, having jurisdiction of the subject mat-

ter, the persons and shovel, more particularly re-

ferred to in plaintiff's second cause of action here-

in, it was adjudicated that the said S. S. Schell

had purchased and bought said Shaffer shovel from

defendant on January 3, 1929 and was the owner

of and entitled to the immediate possession of said

shovel and that said R. W. [8] Shaffer had never

been the owner of said shovel ; that if said adjudica-

tion was erroneous it was due to the refusal of

the defendant to acquaint plaintiff and his assignee

of the true facts, all as is more particularly set

forth in plaintiff's second cause of action, the allega-

tions of which are hereby made a part hereof for

all purposes by reference.

XV.
That in April, 1930, said Shaffer was eliminated

from said co-partnership because of his incom-

petency and dishonesty, and the corporation of ''J.

W. Feak Construction Company" was formed, which

said corporation took over the assets and assumed

the liabilities of said J. W. Feak Construction Com-
pany, a co-partnership.

XVI.
That said corporation continued to use said Shaf-

fer shovel machinery and equipment on said job
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until the completion thereof in December, 1930

and thereafter and on March 11, 1932 said Schell

compelled said corporation to pay him the sum of

$6500.00 as rental therefor ; that said sum is a rea-

sonable rental for the use of said shovel during said

period.

XVII.

That said "J. W. Feak Construction Company",

a co-partnership, and "J. W. Feak Construction

Company", a corporation, have assigned to plaintiff

all their rights as against defendant by reason of

the premises and representations, a copy of which

said assignment is attached hereto, marked Exhibit

"G" and made a part hereof for all purposes.

XVIII.

That while said shovel was in the possession of

plaintiif's assignors, they expended the sum of

$1880.00 in placing a dipper and beam upon such

shovel, which said improvements and betterments

enhanced the value of said shovel to said extent. [9]

XIX.
That said shovel was shipped by freight from

LaGrande, Oregon to Dayville, Oregon, and then

transported to the Ochocho Highway job, at a cost

and expense to plaintiff's assignors of $1000.00.

XX.
That by reason of the premises, plaintiff and his

assignors have suffered the following losses, to-wit

:

(a) The loss of $6500.00 paid by the J. W. Feak

Construction Company, a corporation, to S. S.
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Schell, as rental for said shovel, as hereinabove set

forth.

(b) The betterments and improvements placed

by plaintiff's assignors upon the said shovel as here-

inabove set forth, in the sum of $1880.00.

(e) The loss of said shovel, which plaintiff al-

leges to have been of the reasonable value of

$15,391.80.

(d) Freight from LaGrande to Dayville, Ore-

gon, and then to Ochocho Highway job in the sum
of $1000.00.

And for a second cause of action against the de-

fendant, plaintiff alleges

:

I.

Realleges the allegations contained in paragraphs

I, II, III, IV, V, VI, VII, VIII, X, XI, XII, XIII

and XIV of his first cause of action and makes the

same a part of this, his second cause of action,

as fully and to all intents and purposes as though

same were set forth verbatim herein.

II.

That the said Schaffer shovel is very heavy and

its transportation extremely costly; that said co-

partnership moved said shovel purported to be

owned by said Shaffer from I^a Grande, Oregon to

[10] the job near Dayville, Oregon; that after said

shovel had been in operation a short time, and on

about March 13, 1930, defendant orally represented

to plaintiff that its representation theretofore made,

to the effect that said shovel had been fully paid

for by said Shaffer was erroneously and mistakenly
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made, and falsely represented to plaintiff that said

Shaffer owed it, the said defendant, a balance of

$3766.15 upon the purchase price of said shovel,

and further threatened that unless said sum of

$3766.14 was paid to it forthwith, that it would re-

take possession of said shovel and remove same

from said job; that said representation was untrue

in this, to-wit: that there was not $3766.14 due

defendant upon the purchase price of said shovel,

but that said sum of $3766.14 was the total of the

remaining- purchase price due upon such shovel from

the said Schell and the unpaid open account due

the defendant from the said Shaffer; that in order

to induce plaintiff to pay to it said sum of $3766.14

the defendant executed and delivered to plaintiff a

a bill of sale conveyins; title to said shovel to said

Shaffer containing a warranty of title running to

said Shaffer and his assigns, and obtained from

said Shaffer a promissory note for $3766.14 secured

by a chattel mortgage covering said shovel, both

rimning to this plaintiff personally, delivered same

to plaintiff and thereby induced this plaintiff per-

sonally to pay to it said sum of $3766.14 ; that copies

of said bill of sale, and mortgage are attached here-

to, marked Exhibits ''A" and '*B" respectively

and made a part hereof for all purposes, by

reference.

III.

That this plaintiff assigned the said mortgage and

endorsed the said note of one Joseph A. Mallery

for the purpose of collection; that said Mallery in-

stituted an action in the Circuit Court of the State
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of Oregon, for Wheeler County, to foreclose the

said mortgage; that the said Schell appeared in

said action, asserted title to said shovel and the

right to the immediate possession thereof, and con-

tested the validity of said mortgage ; that said Mal-

lery thereupon notified [11] the defendant of the

claims made by the said Schell to said shovel, and

the defendant again falsely represented to said

Mallery that said Schell had no claim against said

shovel ; copies of said notification and representation

are attached hereto, marked Exhibits *'C" and

"D" and "E" respectively, and made a part hereof

for all purposes ; that in said action above referred

to, because of the false representations made by

defendant to said Mallery as herein set forth, the

said Schell was enabled to obtain a judgment of

the Court adjudging him to be the owner of the

said shovel and entitled to the immediate posses-

sion thereof, and defeated the foreclosure of the

said mortgage; that the said Schell obtained judg-

ment against the said Mallery in the smn of $106.00

as the costs of said action, and that said Mallery

necessarily expended in the prosecution of such ac-

tion the sum of $750.00; that by reason of the

premises plaintiff has been compelled to reimburse

the said Mallery in said sums and has taken from

said Mallery a re-assignment of said mortgage,

and an assignment of his cause of action against

defendant, a copy of which is attached hereto marked

Exhibit *'F" and made a part hereof for all pur-

poses.

WHEREFORE, Plaintiff prays judgment against

defendant as follows:
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Upon his first cause of action in the sum of

$6500.00 with legal interest thereon from
,

in the further sum of $1880.00, with legal interest

thereon from August 24, 1931, and the sum of

$1000.00 with legal interest from February 1, 1930,

and for the sum of $15,391.80 with legal interest

from January 31, 1930.

Upon his second cause of action in the sum of

$3766.14 with legal interest thereon from March

18, 1930 and for the further sum of $856.00, to-

gether with his costs and disbursements herein.

SENN & RECKEN and

JAMES ARTHUR POWERS
Attorneys for Plaintiff. [12]

EXHIBIT ''A"

BILL OF SALE

No. 19369

From the Marion Steam Shovel Company,

Marion, Ohio

To R. W. Shaffer, La Grande, Oregon

Date March 21 1930

KNOW ALL MEN BY THESE PRESENTS:
That the MARION STEAM SHOVEL COM-

PANY, A CORPORATION of the city of Marion

County of Marion and State of Ohio, the Grantors,

for the consideration of ONE DOLLAR AND
OTHER GOOD AND VALUABLE CONSIDERA-
TION Dollars ($ ) received to OUR full sat-

isfaction of R. W. SHAFFER AN INDIVIDUAL
of LA GRANDE, OREGON the Grantee, have bar-
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gained, sold and conveyed, and by these presents do

bargain, sell and convey unto the said R. W. SHAF-
FER HIS heirs and assigns, the following de-

scribed goods, wares, merchandise, chattels and

effects, to-wit:

1 TYPE 450 GAS ELECTRIC SHOVEL, MA-
CHINE NO. 6183

TO HAVE AND TO HOLD the same imto the

said grantee, HIS heirs and assigns, to HIS and

their own proper use and behoof forever.

AND WE, the said grantors, do for OUR-
SELVES and OUR heirs, covenant and agree to

and with the said grantee, HIS heirs and assigns,

that above bargained goods, wares, merchandise,

chattels and effects are free and clear from any en-

cmnbrances whatsoever, and that WE ARE the true

and lawful owners thereof and have good right and

lawful authority to bargain and sell the same in

manner and form as aforesaid, and that WE will

and OUR heirs and assigns shall warrant and de-

fend the same against the lawful claims and de-

mands of all persons whomsoever.

IN WITNESS WHEREOF WE hereunto set

OUR hand at Marion Ohio this 21st day of March
A. D. 1930.

[Seal] THE MARION STEAM
SHOVEL COMPANY

A. GIBSON
Assistant Treasurer

Signed in presence of

M. MUNTSINGER
H. G. HASTINGS [13]
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State of Oregon,

Comity of Wheeler—ss.

This certifies that the within instrument was re-

ceived for record and by me duly recorded in

Wheeler County records, Vol. 2 of Mels on page 63

this 15th day of November A. D. 1930 at 10 minutes

past 1 o'clock P. M.

SCOTT SASSER
County Clerk

Deputy. [14]

EXHIBIT ''B"

CHATTEL MORTGAGE.

KNOW ALL MEN BY THESE PRESENTS:
That R. W. Shaffer, Dayville. Oregon, party of the

first part, in consideration of Three thousand seven

hundred sixty six and 14/100 Dollars, do hereby

Grant, Bargain, Sell and Deliver unto J. W. Feak,

504 Puyallup Ave., Tacoma, Wn., party of the sec-

ond part, the following described personal property

now located and kept at near Dayville, Oregon in

the County of Grant and State of Oregon, to-wit

:

One (1) Marion Type 450 Gas Electric shovel,

combination 450.01 with 22 foot boom, 15-foot

dipper handle, ly^ cu. yd. cast front dipper,

mounted on crawling traction trucks, factory

No. 6183.

and being all the property of like description lo-

cated at that place or belonging to said first party.
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TO HAVE AND TO HOLD the same unto the

said second and to his heirs and assigns forever.

THIS BILL OF SALE is intended as a MORT-
GAGE to secure the payment of Three Thousand

seven hundred sixty-six and 14/100 Dollars Gold

Coin of the United States, together with interest

thereon in like Gold Coin at the rate of eight per

cent, per annum from date until paid, according

to the terms and conditions of a certain promis-

sory note bearing eight (8% ) interest dated March

18, 1930 made by R. W. Shaffer payable June 1,

1930 to the order of said second party, and these

presents shall be void if such payment be made ac-

cording to the terms and conditions hereof.

But in case default be made in the payment of

either the principal or the interest of said note,

or any part of either principal or interest, accord-

ing to the terms of said note, said second party, his

heirs, executors, administrators or assigns may de-

clare the whole amount secured hereby at once due

and payable and may thereafter in any manner pro-

vided by law foreclose this mortgage for the whole

amount of the principal and interest, whether the

same shall be then due or not.

And in any suit or other proceeding that may
be had for the recovery of any part of said principal

or interest on either the said note or this mortgage,

it shall be lawful for the said second party, his

heirs, executors, administrators or assigns, to in-

clude in the amount that may be recovered (in ad-

dition to cost provided by law), as attorneys' fees

a reasonable sum to be fixed by the Court, as well
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as all payments that the second party, his heirs,

executors, administrators or assigns may be obliged

to make for his or their security by insurance, or

on account of any taxes, charges, incumbrances or

assessments whatsoever on any part of said personal

property.

IN WITNESS WHEREOF said first party has

hereunto set his hand and seal this the 18th day of

March, 1930.

[Seal] R. W. SHAFFER
Signed and delivered in Presence of:

HUGH F. COX
J. E. SNOW [15]

State of Oregon,

County of Grant—ss.

I, J. E. SNOW, Notary Public in and for the

State of Oregon, residing at Dayville, do hereby

certify that on this 18th day of March, 1930, per-

sonally appeared before me R. W. SHAFFER to

me known to be the individual described in and

who executed the within instriunent and acknowl-

edged that he signed and sealed the same as his free

and voluntary act and deed for the uses and pur-

poses herein mentioned.

Given under my hand and official seal this eight-

eenth day of March, 1930.

J. E. SNOW
Notary Public in and for the State of Oregon,

residing at Dayville.

My com. expires Feb. 26, 1932.
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FILED for record at request of James L. Conley

on the 9tli day of May, 1930 at 10 minutes past

8 A. M. and recorded in Volume 9 of Chattels Page
463 Records of Grant County, State of Oregon
BESSIE POWELL, County Auditor by HILDA
BRIERLY, Deputy. Fee $1.60 pd. Indexed Com-
pared. No. 39145.

State of Oregon,

County of Wheeler—ss.

This certifies that the within instrument was re-

ceived for record and by me duly recorded in

Wheeler County records. Vol 12 of Cmty on page

220 this 14th day of Nov. A. D. 1930 at 4 minutes

past 1 o'clock P. M.

[Seal] SCOTT SASSER,
County Clerk. [16]

EXHIBIT ''C"

Tacoma, Washington

January 28, 1931

Marion Steam Shovel Co.,

2244 First Street,

Seattle, Washington.

Dear Sirs:

Your company sold a gas electric shovel to be used

on the J. W. Feak Construction Co. road job in

Grant and Wheeler counties, Oregon. The bill of

sale runs to one Shaffer and he mortgaged the

shovel to Feak who assigned it to me. The deal was

handled through the Portland office.



22 J. W. Feak vs.

In due course I conimenced an action for the fore-

closure of my mortgage. In the mean time one Schell

has been asserting some sort of title to the shovel.

He has been made a party defendant in the fore-

closure. It appears that he claims some sort of

title thru the Marion Co.

Will you appraise me of any claim he may have

on the shovel by reason of any dealings with the

Marion Company, in order that I may properly

prepare for the case.

I may add that I shall hold the Marion Company
liable for any defect in the title by virtue of your

unconditional bill of sale of the shovel to Schaffer.

It is my position that Schell must look to you for

any settlement of his claim, and in the event of his

success in the foreclosure action, that I would have

an action against you for failure of your title.

The shovel is still down in Wheeler county, Ore-

gon. I would be very glad to entertain a proposition

from you for the purchase of my mortgage. The

shovel undoubtedly has some value to you since you

are in the business of handling them.

I will appreciate a reply at your very earliest

convenience.

Yours truly,

JAM:CP JOSEPH A. MALLERY,
P. O. Address: 326 Federal Bldg.

P. S. I am writing to you in Seattle, because

of the greater convenience for a personal interview

should such be desirable. [17]
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EXHIBIT "D"

February 4, 1931

Mr. Joseph A. Mallery,

Tacoma, Wash.

Dear Mr. Mallery:

We have your letter of Jan. 28 and have turned

this matter over to Mr. Warren Brown of Bogle,

Bogle & Gates, Seattle, Attorneys for the Marion

Steam Shovel Co. who will reply to you direct.

Yours truly,

THE MARION STEAM
SHOVEL CO.

E. LANDON [18]

EXHIBIT "E"

Seattle

February 6, 1931

Mr. Joseph A. Mallory,

Attorney at Law,

326 Federal Bldg.,

Tacoma, Washington.

Dear Sir:

The Marion Steam Shovel Company has turned

over to us your letter dated January 28, 1931.

From our investigation we know of no claim which

Mr. Schell has against the shovel involved and there-

fore we do not believe we would be in any way re-

sponsible to you as stated in your letter.

We would be very pleased to discuss this matter

with you at any time should you so desire and we
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would be very pleased to acquaint you with any in-

formation wMch we may have which might be of

assistance to you in your action.

Yours very truly,

BOGLE, BOGLE & GATES. [19]

EXHIBIT *'F"

ASSIGNMENT
For value received I hereby sell, assign and trans-

fer unto J. W. Feak of Tacoma, Washington, that

certain chattel mortgage, executed by R. W. Shaffer

as mortgagor to J. W. Feak as mortgagee, dated

May 9, 1930, in the amount of $3766.14, recorded in

Volume 9 of Chattel Mortgages of Grant County,

Oregon, on page 463, on May 9, 1930.

For value received I also sell, assign and

transfer unto said J. "W. Feak, all my rights,

choses in action and causes of action which

I now have against the Marion Steam Shovel

Company arising out of my attempt to foreclose the

mortgage above described and my cause of action

against said Marion Steam Shovel Company for

falsely representing to me that one, S. S. Shell, had

no claim against the shovel covered by said mortgage

and my cause of action against it for my costs and

disbursements incurred by me in the prosecution of

said foreclosure proceeding and my cause of action

against it for the costs awarded against me in said

action for which I am obligated.

Dated at Tacoma, Washington this 22 day of

April, 1933. '

JOS. A. MALLERY [20]
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EXHIBIT ''G"

ASSIGNMENT

For valne received the undersigned J. W. Feak

Construction Company, a co-partnership, consisting

of J. W. Feak and H. R. Lohrer and J. W. Feak

Construction Company, an Oregon corporation, do

hereby sell, assign and transfer unto J. W. Feak,

individually, all their and/or either of their rights,

ehoses in action and causes of action arising out of

their and/or either of their dealings with the Marion

Steam Shovel Company and their, and/or either of

their causes of action against said Marion Steam

Shovel Company because of its false representations

regarding the character, ability and property of

R. W. Shaffer and their and/or either of their

causes of action against said Marion Steam Shovel

Company on account of betterments placed upon,

the rental paid on account, and the loss of title to,

that certain Gas Electric Shovel manufactured by

said Marion Steam Shovel Company and sold by it

to one, S. S. Shell, on or about January 3, 1929.

Dated at Tacoma, Washington, April 22, 1933.

J. W. FEAK CONSTRUCTION COMPANY,
a co-partnership,

By H. R. LOHRER,
J. W. FEAK CONSTRUCTION COMPANY,

an Oregon corporation.

By H. R. LOHRER,
Secretary.

[Endorsed]: Office of County Clerk, Multnomah

County, Oregon. Filed Feb. 5, 1935. A. A. Bailey,

Clerk, O. G. Schneider, Deputy. [21]
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[Title of Court and Cause.]

ORDER OF REMOVAL
Feb. 14, 1935

At this time comes the defendant above named,

The Marion Steam Shovel Company, and presents a

petition asking for the removal of the above en-

titled action from the Circuit Court of the State of

Oregon, for the County of Multnomah, to the Dis-

trict Court of the United States, for the District of

Oregon, which petition sets forth the reasons for

said removal, to-wit:

That this action is of a civil nature and that the

amount in dispute, exclusive of costs and interest,

is the sum of $29,393.94 ; that the controversy in this

action is between citizens of different states, plain-

tiff being a citizen and resident of the State of

Washington, and the defendant The Marion Steam

Shovel Company being a citizen and resident of the

State of Ohio and a non-resident of the State of

Oregon,

And it further appearing from said petition that

said action is pending undetermined in this court

and that the time has not yet arrived at which this

defendant is required by the laws of the State of

Oregon, or the rules of the Circuit Court of the

State of Oregon, for the County of Multnomah, the

court in which this action is brought, to answer or

otherwise plead to the complaint of plaintiff, and

that no application has previously been made to any

court or judge for the order applied for in said

petition; and [22]

It further appearing to this court that said The

Marion Steam Shovel Company has presented a
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bond to this court as is provided by law, and it

further appearing to this court that said bond and

petition are sufficient to authorize the removal of

said action to the District Court of the United

States, for the District of Oregon;

NOW, THEREFORE, IT IS HEREBY CON-
SIDERED, ORDERED AND ADJUDGED that

said bond be and it is hereby accepted and approved,

and that this court proceed no further in this action,

and that the same be and it is hereby transferred to

the District Court of the United States, for the Dis-

trict of Oregon, and that the clerk of this court

prepare and file a complete copy of the record of

this court in the above entitled action and certify

to the same as a copy of said record, and forward

the same to the clerk of the District Court of the

United States, for the District of Oregon, at Port-

land, in the County of Multnomah and State of Ore-

gon, within thirty days from the filing of the peti-

tion herein.

Dated at Portland, Oregon, this 14 day of Feb-

ruary, 1935.

JACOB KANZLER
Judge.

[Endorsed]: Transcript of Record filed in the

District Court of the United States for the District

of Oregon on March 14, 1935. G. H. Marsh, Clerk,

by F. L. Buck, Chief Deputy. [23]
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AND AFTERWARDS, to wit, on the llth day

of July, 1935, there was duly filed in said Court,

an Answer, in words and figures as follows, to wit:

[24]

In the District Court of the United States

for the District of Oregon.

No. L-12431.

J. W. FEAK,
Plaintiff,

vs.

THE MARION STEAM SHOVEL COMPANY,
a corporation.

Defendant.

ANSWER.

COMES NOW the defendant and for answer to

plaintiff's amended first cause of action herein

admits, denies and alleges as follows

:

I.

Defendant denies that said cause of action is the

same cause of action involved in said action com-

menced against defendant on April 26, 1933, in the

United States District Court for the District of

Oregon.

II.

Answering Paragraph III, defendant admits that

prior to January, 1930, it carried on some business

with one R. W. Shaffer; admits that it sold said

R. W. Shaffer machinery, repair parts and other
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merchandise; admits that during the months of

December, 1929, and January, 1930, said Shaffer

was indebted to defendant in an amount in excess

of $900.00 in an open, uncollected and unsecured

account. Save and except as expressly admitted

herein, defendant denies each and every allegation

in said paragraph contained and the whole thereof.

III.

Answering Paragraph IV, defendant alleges that

it has neither knowledge nor information sui¥icient

to form a belief as to [25] the truth or falsity of

the matters therein alleged and therefore denies each

and every allegation in said paragraph contained

and the whole thereof, except that defendant ad-

mits that prior to January, 1930, plaintiff and one

H. E. Lohrer w^ere co-partners doing a general con-

tracting business in the City of Portland under the

firm name and style of J. W. Peak Construction

Company.

IV.

Answering Paragraph V, defendant alleges that

it has neither know^ledge nor information sufficient

to form a belief as to the truth or falsity of the

matters therein alleged and, therefore, denies each

and every allegation in said paragraph contained

and the whole thereof.

V.

Answering Paragraph VI, defendant denies each

and every allegation in said paragraph contained

and the whole thereof.
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VI.

Answering Paragraph VII, defendant denies each

and every allegation in said paragraph contained

and the whole thereof.

VII.

Answering Paragraph VIII, defendant denies

each and every allegation in said paragraph con-

tained and the whole thereof, save that defendant

admits that it entered into a conditional contract

of sale with S. S. Schell for the sale of a gas electric

shovel, and that said Shaffer at such time was in-

debted to defendant on open account for materials.

VIII.

Answering Paragraph IX, defendant denies each

and every allegation in said paragraph contained

and the whole thereof.

IX.

Answering Paragraph X, defendant admits that

during the month of July, 1930, plaintiff and J. W.
Feak Construction C^ompany received a communi-

cation from S. S. Schell demanding payment of

rent [26] for the use of said Shaffer shovel. Save

and except as expressly admitted herein, defendant

denies each and every allegation in said paragraph

contained and the whole thereof.

X.

Answering Paragraph XI, defendant admits that

during October, 1930, plaintiff and J. W. Feak
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Construction Company again received a demand

from the said S. S. Schell for the payment of rent

for the use of said Shaffer shovel; admits that in

November, 1930, plaintiff and J. W. Feak Con-

struction Company knew that S. S. Schell had filed

a claim for rental for the use of said Shaffer shovel

with the State Highway Department at Salem, Ore-

gon. Save and except as expressly admitted herein,

defendant denies each and every allegation in said

paragraph contained and the whole thereof.

XI.

Answering Paragraph XII, defendant admits that

during December, 1930, plaintiff and J. W. Feak

Construction Company knew that said S. S. Schell

had instituted legal proceedings in Wheeler Count}^

Oregon, to secure said Shaffer shovel. Defendant

admits that one Joseph A. Mallery advised defend-

ant that Schell asserted title to said shovel ; admits

that said Mallery asked defendant as to any claim

said Schell might have to said shovel. Save and

except as expressly admitted herein, defendant de-

nies each and every allegation in said paragraph

contained and the whole thereof.

XII.

Answering Paragraph XIII, defendant admits

that it sold said shovel to S. S. Schell under a con-

tract for the conditional sale thereof; admits that

on August 24, 1931, plaintiff and J. W. Feak Con-

struction Company knew' of said contract. Save and

except as expressly admitted herein, defendant de-
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iiies each and every allegation in said paragraph

contained and the whole thereof.

XIII.

Answering Paragraph XIV, defendant denies

each and every [27] allegation in said paragraph

contained and the whole thereof.

XIV.

Answering Paragraph XV, defendant admits

Paragraph XV, except that defendant alleges that

it has neither knowledge nor information sufficient

to form a belief as to whether said Shaffer was

eliminated from said co-partnership because of his

incompetency and dishonesty and, therefore, denies

said allegation.

XV.
Answering Paragraj)h XVI, defendant alleges

that it has neither knowledge nor information suf-

ficient to form a belief as to the truth or falsity

of the allegations in said paragraph contained and,

therefore, defendant denies each of said allegations

and the whole thereof, except that defendant ad-

mits that $6500.00 is a reasonable rental for the

use of said shovel for said period of time.

XVI.

Answering Paragraph XVII, defendant alleges

that it has neither knowledge nor information suf-

ficient to form a belief as to the truth or falsity

of the matters therein alleged and, therefore, denies

each and every allegation in said paragraph con-

tained and the whole thereof.
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XVII.

Answering Paragraph XVIII, defendant alleges

that it has neither knowledge nor information suffi-

cient to form a belief as to the truth or falsity of

the matters therein alleged and, therefore, denies

each and every allegation in said paragraph con-

tained and the whole thereof.

XVIII.

Answering Paragraph XIX, defendant alleges

that it has neither knowledge nor information suf-

ficient to form a belief as to the truth or falsity

of the matters therein alleged and, therefore, de-

nies each and every allegation in said paragraph

contained and the whole thereof. [28]

XIX.
Answering Paragraph XX, defendant denies each

and every allegation in said paragraph contained

and the whole thereof.

And for answer to plaintiff's amended second

cause of action set forth in said complaint, de-

fendant admits, denies and alleges as follows:

I.

Answering Paragraph I, defendant realleges the

allegations contained in Paragraphs I, II, III,

IV, V, VI, VII, VIII, IX, X, XI, XII and XIII

of its answer to plaintiff's amended first cause of

action and make the same a part of this, its answer

to plaintiff's amended second cause of action as

fully and to all intents and purposes as though the

.same were set forth verbatim herein.
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II.

Answering Paragraph II, defendant denies gen-

erally and specifically each and every allegation in

said paragraph contained and the whole thereof,

except that defendant admits said shovel is very

heavy.

III.

Answering Paragraph III, defendant denies each

and every allegation in Paragraph III contained,

save that defendant admits that Mallery instituted

an action in the Circuit Court of the State of Ore-

gon for Wheeler County to foreclose a mortgage on

said shovel; that the said Schell appeared in said

action, asserted title to said shovel and right to the

immediate possession thereof, and contested the

validity of said mortgage ; admits that Mallery noti-

fied defendant that Schell claimed title to said

shovel; admits that Schell obtained judgment from

said Mallery in the sum of $106.00 as the costs of

said action.

And further and by way of answer and affirma-

tive defense to [29] each of said amended causes of

action, defendant alleges as follows:

I.

That the causes of action set forth therein and

each of them did not accrue within two years be-

fore the commencement of this action; that the

plaintiff discovered said alleged fraud and deceit,

if any, set forth in each of said causes of action

more than two years prior to the commencement of

this action and more than two years prior to the
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commencement of said action instituted April 26,

1933, by plaintiff against defendant in the District

Court of the United States for the District of Ore-

gon, being the action referred to in Paragraph I

of plaintiff's amended complaint herein; that the

causes of action stated in plaintiff's amended com-

plaint herein, and each of said causes are barred

by the provisions of Oregon Code 1930, Section

1-206, Subdivision 1.

And further and by way of separate and partial

answer and affirmative defense to plaintiff's amend-

ed first cause of action, defendant alleges as follows

:

I.

That in and by said action instituted April 26,

1933, by plaintiff against defendant in the District

Court of the United States for the District of Ore-

gon, plaintiff did not attempt to recover from de-

fendant the sum of $1,000.00, or any sum whatso-

ever, as freight from La Grande to Dayville, Ore-

gon, and then to the Ochocho Highway job, re-

ferred to in Paragraphs XIX and XX of plain-

tiff's amended first cause of action herein; that the

cause of action therefore did not accrue within two

years before the commencement of this action ; that

the plaintiff discovered said alleged fraud or deceit,

if any, set forth in said amended first cause of ac-

tion more than two years prior to the commencement

of this action; that said cause of action therefore

is barred by the provisions of Oregon Code 1930,

Section 1-206, Subdivision 1. [30]

WHEREFORE, defendant having fully answered

the amended complaint of plaintiff, prays that
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jjlaintiff take nothing thereby, and that said com-

plaint be dismissed, and that the defendant have

judgment against plaintiff for its costs and dis-

bursements incurred herein.

BOGLE, BOGLE & GATES
DEY, HAMPSON & NELSON
HERBERT L. SWETT
R. R. MORRIS

Attorneys for Defendant.

[Endorsed]: Filed July 11, 1935. [31]

AND AFTERWARDS, to wit, on the 24th day

of July, 1935, there was duly filed in said Court, a

Reply, in words and figures as follows, to wit : [32]

[Title of Court and Cause.]

REPLY.

Comes now the plaintiff, and for reply to the

answer of the defendant herein, admits, denies and

alleges

:

I.

Plaintiff denies each and every allegation, state-

ment, paragraph and thing of new matter contained

in the answer and affirmative defense to each of the

amended causes of action of plaintiff's complaint

and the whole thereof, except such allegations, state-

ments and things as coincide and agree with the

allegations of plaintiff's complaint.

II.

Plaintiff denies each and every allegation, state-
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iiient, paragraph and thing of new matter contained

in the separate and partial answer and affirmative

defense to plaintiff's amended first cause of action

and the whole thereof, except such allegations, state-

ments and things as coincide and agree with the

allegations of plaintiff's complaint.

WHEREFORE, Plaintiff having fully replied to

<lefendant's answer, prays for judgment as set

forth in his complaint herein.

JAMES ARTHUR POWERS &

SENN & RECKEN
Attorneys for Plaintiff.

[Endorsed] : Filed July 24, 1935. [33]

AND AFTERWARDS, to wit, on Thursday, the

31st day of October, 1935, the same being the 77th

Judicial day of the Regular July, 1935, Term of said

Court; present the Honorable John H. McNary,

United States District Judge, presiding, the follow-

ing proceedings were had in said cause, to wit : [34]

Now at this day comes the plaintiff by Mr. James

A. Powers, Mr. F. S. Senn and Mr. Philip A. Joss,

of counsel, and the defendant by Mr. Herbert L.

Swett and Mr. Richard R. Morris, of counsel.

Whereupon the jurors impaneled herein being pres-

ent, the further trial of this cause is resumed. The

said jury having heard the evidence adduced, at

the close of all the evidence, plaintiff and defendant

each having rested its case, the defendant moves

the court for a directed verdict in its favor; and
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the court being fully advised in the premises,

IT IS ORDERED that the said motion be and

the same is hereby allowed, to which ruling of the

court plaintiff excepts and his exception is allowed.

Whereupon the jury, by the direction of the court,

without retiring from the jury box, returns its ver-

dict, in words and figures as follows, to wit

:

'*We, the jury, duly empanelled and sworn to

try the above entitled action do find for the

defendant at the direction of the Court,

ROBERT P. HANSON
Foreman. '

'

which verdict is received by the court and ordered

to be filed. Whereupon

IT IS ADJUDGED that the said plaintiff take

nothing by this action, that said defendant go

hence without day, and that said defendant have

and recover of and from said plaintiff its costs and

disbursements herein, taxed at $ , and that exe-

cution issue therefor. [35]

AND AFTERWARDS, to wit, on the 31st day

of October, 1935, there was duly filed in said Court,

a Verdict in words and figures as follows, to wit:

[36]

We, the jury, duly empanelled and sworn to try

the above entitled action do find for the defendant.

At the direction of the Court.

ROBERT P. HANSON,
Foreman.

[Endorsed]: Filed October 31, 1935. [37]
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AND AFTERWARDS, to wit, on the 22nd day

of November, 1935, there was duly filed in said

court, a Petition for Appeal in words and figures

as follows, to wit : [38]

[Title of Court and Cause.]

PETITION FOR ORDER ALLOWING
APPEAL.

Comes now plaintiff, J. W. Feak, and feeling him-

self aggrieved by proceedings during trial hereof

and the judgment entered herein on the 31st day

of October, 1935, by the order directing verdict by

the Court in the above entitled action, petitions

the court for an order allowing him to appeal to

the Circuit Court of Appeals for the Ninth Circuit

under the laws of the United States in such cases

made and provided, for the reasons specified in the

assignment of errors filed concurrently herewith.

WHEREFORE, premises considered, your peti-

tioner prays that an appeal in his behalf to the

Circuit Court of Appeals aforesaid, sitting at San

Francisco, California, in said Circuit, for the cor-

rection of errors complained of and herewith as-

signed, be allowed, and that an order be made fix-

ing the amount of security to be given by plaintiff

in error conditioned as the law directs; and that a

citation issue as provided by law, and that a tran-

script of the record and proceedings in said cause,

duly authenticated, be sent to the Circuit Court of

Appeals for the Ninth Circuit, sitting in California,
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by the Clerk of this Court.

JAMES ARTHUR POWERS &
SENN & RECKEN,
PHILIP A. JOSS,

Attorneys for Plaintiff.

[Endorsed] : Filed November 22, 1935. [39]

AND AFTERWARDS, to wit, on the 22nd day

of November, 1935. there was duly filed in said

Court, an Assignment of Errors, in words and

figures as follows, to wit: [40]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Now comes J. W. Feak, plaintiff in the above

entitled cause, and in connection wdth his petition

for appeal in this cause, assigns the following

errors, which plaintiff avers occurred during the

trial thereof and through entry of judgment on

directed verdict therein, and upon which he relies

to reverse said judgment entered herein as ap-

pears of record, to-wit:

I.

The court erred in granting defendant's motion

for a directed verdict based on the ground that

the action herein is barred by the Statute of Limi-

tations as contained in Section 1-201 and Para-

graph I of Section 1-206 Oregon Code of Laws,

1930, and- in so doing, taking the issues of fact

from the jury as to the date on which plaintiff

discovered said fraud; and in ruling as a matter
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of law that plaintiff was charged with knowledge

of fraud for a period of time in excess of two

years prior to the time the action herein was eoin-

menced.

II.

That the court erred in entering an order direct-

ing a verdict against the defendant, and thereb}^

depriving plaintiff from the right to have the jury

pass upon the following issues of fact:

(a) Whether plaintiff failed to exercise reason-

able diligence in not discovering the fraud prior

to August 31, 1931. [41]

(b) The question as to the time of the discovery

by the plaintiff of defendant's fraud, and whether

defendant, through a series of acts, continued the

same fraud, preventing plaintiff from discovering

said fraud.

(c) Whether defendant by its acts subsequent

to the original fraud attempted to and did conceal

the original fraud from plaintiff.

(d) Whether a reasonably prudent person would

have continued to rely on false reassurances made

by defendant to plaintiff and whether plaintiff was

lulled into a false sense of security by said repeated

false reassurances and misrepresentations.

(e) Whether plaintiff had discovered defend-

ant's fraud more than tw^o years prior to the time

the action herein was commenced.

III.

The court erred in entering an order directing

a verdict herein and thereby holding that plaintiff
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could have maintained an action for fraud against

defendant prior to the time plaintiff lost possession

and title to said shovel, namely, August 31, 1931.

IV.

The court erred in sustaining defendant's motion

made during the trial of this cause whereby plaintiff

was required to elect as to which damages plaintiff

would stand on and seek to recover, namely, whether

plaintiff would continue on with the case and seek

to recover damages for loss of the value of the

shovel, or loss of $6500.00 rental, the court ruling

that recovery could not be had for both items of

damage, and because of said ruling plaintiff elected

to proceed to recover for loss of value of the shovel.

V.

The court erred in directing a verdict, thereby

depriving plaintiff of his constitutional right to

have the issues herein tried by a jury. [42]

VI.

The court erred in striking the testimony of the

witness James L. Conley in answer to the following

question

:

''Q. No, I will ask you, did Mr. Feak or

Mr. Lohrer ever tell you before you prepared

the case that Schell was the owner of the

shovel ?

A. No."
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The question and answer were stricken by the court.

Exception was duly taken by plaintiff.

WHEREFORE, Plaintiff in error prays that the

judgment of said court he reversed.

JAMES ARTHUR POWERS,
SENN & RECKEN,
PHILIP A. JOSS,

Attorneys for Plaintiff.

[Endorsed] : Filed November 22, 1935. [43]

AND AFTERWARDS, to wit, on Friday, the

22nd day of November, 1935, the same being the

16th Judicial day of the Regular November, 1935,

term of said Court; present the Honorable Jolni

H. McNary, United States District Judge, presid-

ing, the following proceedings were had in said

cause, to wit : [44]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL.

Upon plaintiff's petition for an order allowing

him an appeal herein, together with assignment of

errors filed concurrently therewith, and upon good

cause shown, now upon motion of plaintiff's at-

torneys,

IT IS ORDERED that plaintiff's appeal be and

the same is hereby allowed to the Ninth Circuit

(^ourt of Appeals, to have reviewed in said Circuit

C^ourt of Appeals the judgment heretofore entered

in this cause, and the proceedings had upon trial

of case herein; that a certified transcript of the
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record of all proceedings be forthwith transmitted

to said Circuit Court of Appeals for the Ninth Cir-

cuit; that a citation issue in due course; that the

amount of the bond on said appeal be and the same

is hereby fixed in the sum of Five Hundred Dollars

(S^500.00), and which bond shall operate as a cost

bond.

Dated this 22 day of November, 1935.

JOHN H. McNARY
Judge.

[Endorsed] : Filed November 22, 1935. [45]

AND AFTERWARDS, to wit, on the 23rd day

of November, 1935, there was duly filed in said

Court, a Bond on Appeal, in words and figures as

follows, to wit: [46]

[Title of Court and Cause.]

COST BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS
that we, J. W. FEAK as principal, and HART-
FORD ACCIDENT AND INDEMNITY COM-
PANY, as surety, are held and firmly bound unto

The Marion Steam Shovel Company, a corporation,

in the full and just sum of Five Hundred Dollars

($500.00) to be paid to said The Marion Steam

Shovel Company, its successors, administrators, ex-

ecutors, or assigns, to which payment well and truly

to be made we bind ourselves, our successors and

assigns, jointly and severally by these presents.
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WHEEEAS, on or about October 31, 1935, at a

regular term of the District Court of the United

States for the District of Oregon in Portland, Ore-

gon, a judgment was entered in favor of The Marion

Steam Shovel Company against plaintiff on directed

verdict of the court, and

WHEREAS, said District Court of the United

States for the District of Oregon has entered an

order allowing plaintiff an appeal to the United

States Circuit Court of Appeals for the Xinth Cir-

cuit and has fixed plaintiff's bond on appeal in the

sum of Five Hundred Dollars ($500.00),

NOW, the condition of the above obligation is

such that if the said J. W. Feak shall prosecute

his appeal to effect and answer all damages and

costs assessed in the said United States Circuit

Court of Appeals for the Ninth Circuit if he fails

to make the said appeal good, then the obligation

to be void; otherwise to remain in full force and

virtue.

Dated this 16 day of November, 1935.

J. W. FEAK,
Principal.

HARTFORD ACCIDENT AND
INDEMNITY COMPANY
By J. H. KERN

Attorney in Fact.

Surety.

Approved,

JOHN H. McNARY
Judge.

[Endorsed]: Filed November 23, 1935. [47]



46 J. W. Feak vs.

AND AFTERWARDS, to wit, on the 3rd day

of December, 1935, there was duly filed in said

Court, a Praecipe for Transcript, in words and

figures as follows, to wit : [48]

[Title of Court and Cause.]

STIPULATION FOR PRAECIPE.

IT IS HEREBY STIPULATED by and between

the respective parties to the above entitled action

that the record and transcript to be prepared by

the Clerk of the Court and transmitted to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit shall consist of the following:

Citation on Appeal

Bond and approval

Complaint as amended

Order of removal from State Court

Answer

Reply

Order directing verdict and dismissing jury

Verdict

Judgment

Petition for order allowing appeal

Order allowing appeal

Assignment of Errors

Bill of exceptions

This stipulation

omitting all titles, verifications and acceptance of

service on all said documents except Citation on Ap-
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peal, Complaint and Order of Removal.

JAMES ARTHUR POWERS,
PHILIP A. JOSS
SENN & REGKEN

Attorneys for Plaintiff

DEY, HAMPSON & NELSON
Attorneys for Defendant.

[Endorsed] : Filed December 3, 1935. [49]

AND AFTERWARDS, to wit, on the 13th day

of December, 1935, there was duly filed in said

(^ourt, a Stipulation to Send Original Exhibits to

Court of Appeals, in words and figures as follows,

to wit : [50]

[Title of Court and Cause.]

STIPULATION FOR TRANSMITTAL OF
EXHIBITS

IT IS HEREBY STIPULATED AND
AGREED l)etween counsel for the respective

parties in the above entitled action that the follow-

ing exhibits, to-wit:

Plaintiff's Exhibits 1, 5, 13 and 17; and

Defendant's Exhibits L and M;
referred to and described in the Bill of Exceptions

herein, shall be certified by the Judge of said Court

to the Clerk of the United States Circuit Court of
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Appeals for the Ninth Circuit for the consideration

of that court.

JAMES ARTHUR POWERS,
PHILIP A. JOSS
SENN & RECKEN,

Attorneys for Plaintiff.

December 13, 1935.

BOGLE, BOGLE & GATES,
DEY, HAMPSON & NELSON,

Attorneys for Defendant.

[Endorsed] : Filed December 13, 1935. [51]

AND AFTERWARDS, to wit, on Friday, the

13th day of December, 1935, the same being the

32nd judicial day of the Regular November, 1935,

term of said Court
;
present the Honorable John H.

McNary, United States District Judge, presiding,

the following proceedings were had in said cause,

to wit: [52]

[Title of Court and Cause.]

ORDER FOR TRANSMITTAL OF EXHIBITS

Upon stipulation of counsel in the above entitled

cause for the transmission of certain original ex-

hibits to the Circuit Court of Appeals for the Ninth

C^ircuit, and it appearing to the Court that in this

case it is necessary and proper, in the opinion of

this Court, I having presided at the trial of said

cause, that said exhibits should be inspected in the
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Circuit Court of Appeals upon the appeal of this

cause,

IT IS THEREFORE ORDERED, that the fol-

lowing exhibits, to wit.

Plaintiff's Exhibits 1, 5, 13 and 17; and

Defendant's Exhibits L and M;
referred to and described in the Bill of Exceptions

herein, be transmitted by the Clerk of this C^ourt to

the Clerk of the Circuit Court of Appeals for the

Ninth Circuit, and returned after the disposition

of the appeal to the Clerk of this court.

Dated this 13th day of December, 1935.

JOHN H. McNARY,
One of the judges of the Dis-

trict Court of the United

States for the District of

Oregon.

[Endorsed] : Filed December 13, 1935. [53]

AND AFTERWARDS, to wit, on the 13th day

of December, 1935, there was duly filed in said

Court, a Bill of Exceptions, in words and figures as

follows, to wit: [54]

[Title of Court and Cause.]

BILL OF EXCEPTIONS.

BE IT REMEMBERED : That on the 28th day

of October, 1935, at 2:00 o'clock p. m., the above

entitled cause came on for trial before John H. Mc-

Nary, District Judge ; Frank S. Senn of the firm of
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Senn & Reckeii and James Arthur Powers and

Philip A. Joss, attorneys of Portland, Oregon, ap-

pearing as attorneys for plaintiff; and Herbert L.

Swett and R. R. Morris of the firm of Dey, Hamp-
son & Nelson, attorneys of Portland, Oregon, ap-

pearing for defendant; the jury to try the issues

having been duly empaneled

:

Whereupon the following proceedings were had:

The plaintiff,

J. W. FEAK,

called as a witness in his o^vn behalf, being first

duly sworn, testified as follows:

(Direct Examination by Mr. Powers)

Born at Linnton, Oregon, and has resided in these

parts all his life. At present engaged in farming.

He first worked as a carjDenter's apprentice, became

a carpenter and then a general [55] building con-

tractor. In 1927 he and H. R. Lohrer entered into

a copartnership and carried on their business of

general building contractors under the name of

J. W. Feak Construction Co. They had never un-

dertaken any road-building construction prior to

the winter of 1929-1930. Partnership maintained an

office in the Richfield Oil Company's office at Ta-

coma. Washington, plaintiff being also the Rich-

field Oil Distributor for that territory. In Decem-

ber 1929 or January 1930 one R. W. Shaffer came

to the office of the partnership and Feak there met

him for the first time. Feak agreed to investigate
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(Tostiniony of J. W. Feak.)

into statements made by Shaffer, and to check up

Feak went to the office of the Marion Steam Shovel

Company in Portland, Oregon, one of the references

given, and met Mr. Niles, who introduced himself

as Manager. Feak told Niles of Shaffer's statements

that he owned approximately eighty thousand dol-

lars worth of equipment and had purchased a

Marion shovel from the Marion Steam Shovel Com-

pany and had represented himself to Feak to be a

competent road builder. Feak advised Niles that they

were considering taking Shaffer into their organ-

ization but Feak wanted to know more about him

before doing so, Niles told Feak that Shaffer did

own a Marion shovel, and a lot of other modern road

building equipment; that eighty thousand dollars

would be its conservative value, Niles stated that

Shaffer had got a start in the contracting field at

a comparatively recent date, Niles said that the

Marion Steam Shovel Company had known Shaffer

for a number of years, and had had very satisfactory

relations with him; that Shaffer's books were being

kept in the Marion's office. Niles said he had full

information about Shaffer, probably more than any-

body else, knew his character, the way he conducted

his business, the condition of his finances and about

his equipment, Niles spoke in very high terms of

Shaffer, Feak saw^ Niles several times during the

period of December 1929 and January 1930. On one

occasion Feak talked with Niles in the presence of

Lohrer and Shaffer, on another occasion in the
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(Testimony of J. W. Feak.)

presence of Lohrer, Shaffer, Cox and Groat, [56]

and again and prior to time bid was completed on

Ocboco job Feak and Niles talked about Shaffer in

the lobby of the Multnomah Hotel in Portland.

As to when a partnership was entered into with

Shaffer, the actual working partnership between

Lohrer, Shaffer and Feak occurred after they were

successful in bidding the Ocboco job. That job was

let on Januarj^ 17, 1930. The job was in central

Oregon. There was a good gravel road to it, but it

was inaccessible so far as rail shipments and the

getting of materials in was concerned. Feak made

only three or four trips to the job between January

and September, 1930. Shaffer was in charge of the

work for the partnership until about the middle of

April, 1930 ; thereafter Lohrer was in charge of the

job until about the middle of September 1930 when

the bonding company took over the job.

"Q. And what is the fact as to whether you

relied on Mr. Niles' representations in taking

that job and forming the partnership with

Shaffer?

A. Well, I relied entirely upon Mr. Niles'

representation that Mr. vShaffer owned this

equipment and his assurance that he knew why
he owned it and how he owned it."

(Transcript of Testimony, 20)

The partnership of Feak, Lohrer and Shaffer was

dissolved in April 1930 and a corporation formed

under the name of J. W. Feak Construction Co.
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(Testimony of J. W. Feak.)

Shaffer worked about a month for the corporation

as a salaried employee; Shaffer was neither officer

nor stockholder in the corporation. The partnership

had been dissolved and the corporation organized

because they found that contrary to the statements

of Shaffer and Niles, Shaffer had unpaid bills in

excess of forty thousand dollars. When this was

found, Feak and Lohrer went to Mr. Conley of the

Bonding- Company. They found out that Shaffer

owed those bills on the 18th of April 1930, which is

when the corporation was organized.

The next dealing with the Marion Steam Shovel

Compan}^ was [57] prior to the commencement of

the work on the Ochoco job—the partnership with

Shaffer was to start when the w^ork on this job

began. At this meeting Niles referred to the fact

that Shaffer had bought a shovel from the Marion

Steam Shovel Company and that business relations

with Shaffer were very satisfactory. At this meet-

ing the partnership purchased a similar shovel

from the Marion Steam Shovel Company to be used

on same job. Feak's next talk with representatives

of the Marion Steam Shovel Company was w^hen Mr.

Home, credit manager for that company in Seattle,

called on him at Tacoma to collect a balance that

he said Shaffer owed on the purchase of the Shaffer

shovel. This was first intimation Feak had that

there w^as any sum still owing on said Shaffer shovel,

and Feak explained to Home that there must be

some mistake.
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(Testimony of J. W. Feak.)

"A. Mr. Home told me it was not a mistake,

that Mr. Niles himself had sent him over to

collect the balance. I told him that if Mr. Niles

had sent him over for him to go back and get

Mr. Niles, because Mr. Niles had assured me
that Mr. Shaffer did not owe anything on that

shovel and on the strength of that representa-

tion we had taken Shaffer into partnership, and

I told him that I wouldn't do anything until

he brought Mr. Niles back with him and we

got the matter straightened out. He left and

said he would come back, went back to Seattle."

(Transcript of Testimony 22)

In the meanwhile Feak talked with Shaffer on

the long distance telephone.

"Mr. POWERS: And when did you next

have any conversation with any representative

of the Marion Steam Shovel Company?

A. To my best recollection, the following

day, when Mr. Home returned.

Q. And where did he return to? Where was

that conversation had?

A. The first conversation had the following

day with him was by telephone, in which he

advised me that he was coming over to collect

the balance.

Q. And where were you at that time, [58]

Mr. Feak?

A. I was in my Tacoma office.
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(Testimony of J. W. Feak.)

Q. Tacoma, yes. All right, go ahead.

A. And he told me that something would

have to be done about the balance and he wanted

to know what I was going to do about it. I

told him that if he would give me a bill of sale

direct from the Marion Company to myself

that I would pay the balance out of my own

funds. We had gone into the matter the day

before somewhat concerning the relationship of

the Feak Construction Company with this

shovel and the fact that the Feak Construction

Company had represented this shovel on their

financial statement and to their creditors, to

their bondsmen and to the bank from whom they

were obtaining finances, that this shovel was

clear of encumbrance, that, therefore, none of

the Construction Company funds could be used

to put this shovel in the condition which it had

already been represented to be in in justice to

our creditors. I told him that if he would

bring in a bill of sale to this shovel that I would

pay the balance. I told him that I wanted it in

writing this time, and I told him that I wanted

him

Q. Told him what? I can't hear you?

A. I told him that I wanted it to be in

writing this time, and I told him that I wanted

him to bring Mr. Mies with him, I wanted an

explanation from Mr. Niles as to his former

assurance that Mr. Shaffer had paid for that

shovel in full.
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(Testimony of J. W. Feak.)

Q. What did yon want in writing?

A. I wanted assurance that the shovel be-

longed to Mr. Shaffer "

(Transcript of Testimony 23, 24)

Home stated that the Marion would have to

take the shovel off the job if the balance due on

it was not paid, and the witness testified that he

realized that it would wreck the job if the shovel

were removed.

"Q. What if any arrangements were made

then for making the payments'?

A. Mr. Home advised me that they could

not give give me a bill of sale direct, l^ecause

they had sold the shovel to Shaffer, [59] that

Shaffer had made

The COURT: Had sold it to Shaffer?

A. Yes, Your Honor.

The COURT: All right.

A. He said, 'What we will do is to give you

a bill of sale from the Marion Company to Shaf-

fer and we will obtain from Shaffer a chattel

mortgage running from him, Shaffer, to you',

and he wanted to know if I would pay the bal-

ance if they would do that and I told him that

that seemed to me to be about the same thing and

that I would do so, and that when he had those

papers ready he could bring them over and I

would pay the balance. So a short time later

he came back with those papers, and, to make

a long story short, I gave him a check for the
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balance, thirty-seven hundred odd dollars. I

took the mortgage and the deed to the shovel."

(Transcript of Testimony 25)

There was then introduced in evidence Plain-

tiff's Exhibits Nos. 1 and 2 which had been deliv-

ered to J. W. Feak by Mr. Home of the Marion

Steam Shovel Company at the time, about March 18,

1930, when Feak paid the balance due on the steam

shovel, known as "the Shaffer shovel".

PLAINTIFF'S EXHIBIT 1.

BILL OF SALE from The Marion Steam Shovel

Company to R. W. Shaffer, executed by A. Gibson,

assistant treasurer, under date March 21, 1930 at

Marion Ohio, covering 1 Type 450 Gas-Electric

Shovel, Machine No. 6183. Seller covenants same

to be free and clear of any incumbrances whatso-

ever, and that the Marion Steam Shovel Company
is the true and lawful owner, and has lawful author-

ity to sell same, warranting title and agreeing to

defend title against lawful claims of all persons

whomsoever. [60]

Bears Clerk's certificate of recordation, Novem-

ber 15, 1930. Records of Wheeler County, Oregon.

PLAINTIFF'S EXHIBIT 2.

Chattel mortgage dated March 18, 1930 by R. W.
Shaffer to J. W. Feak, covering one Marion Type
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r Testimony of J. W. Feak.)

450 Gas-Electric shovel No. 6183, securing pajnnent

of the sum of $3766.14. Execution of said instru-

ment is acknowledged before a Notary Public and

witnessed by Hugh F. Cox. Certificate that instru-

ment was recorded May 9, 1930, Eecords of Grant

County, Oregon at request of James L. Conley.

Recorded November 14, 1930, Records of Wheeler

County, Oregon.

These two exhibits are attached to and made a

part of the complaint: the Bill of Sale being Ex-

hibit "A" and the Chattel Mortgage Exhibit "B".

"Q. (By Mr. Powers) Now, when did you

next have any dealings or conversations with

any representatives of the Marion Steam Shovel

Company concerning the so-called Shaffer Gas-

Electric Shovel?

A. It was sometime later, after the comple-

tion of this payment of the balance due on the

Shaffer shovel, that Mr. Niles dropped into the

Tacoma office to explain to me, he said, why he

had been mistaken in telling me in the first

place that Mr. Shaffer had paid the balance

due on the shovel, that there was no money due

on the shovel, that it was clear of encumbrance,

and he explained to me why he had made that

mistake.

Q. What explanation did he make?

A. Well, he said that on the last job that

Mr. Shaffer had had, the first time he saw me
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there was an unpaid balance due from either

the State of Washington or the State of Ore-

gon, wherever that job was finished, was

handled, that Mr. Shaffer had not received, but

that Mr. Shaffer had told him that he would

pay the balance due on the shovel when he did

get that final estimate for the work that he had

completed prior to his coming to see me, and

he said that lots of times those payments were

sent in direct to the home office and that a con-

siderable [61] length of time would elapse

oftentimes before he would know whether or

not payment had been received by the home

office, and he told me that in this case Shaffer

had promised that he would make final pay-

ment out of this estimate when he received it,

and, having always kept his word before, he

believed, he had done so in this case, even

though he hadn't paid much attention to it. He
assured me that it was an honest mistake on his

part and a natural mistake for him to make."

(Transcript of Testimony 29, 30).

The next time Feak saw a representative of de-

fendant in connection with the Shaffer shovel was

after he received information that one S. S. Schell

was claiming rental on the shovel; this was in July

1930. Feak had heard of Schell once before this

time, but not in reference to any claim in connec-

tion with the title to this shovel. It was at this time
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that a bill from attorneys representing Schell and

Shaffer was received by the Feak Construction Co.

for rental on the "Shaffer shovel".

"Q. And what did you do then with refer-

ence to that claim? What inquiry, if any, did

you make?

A. I went to Mr. Niles, of the Marion Steam

Shovel Company, and asked him what he knew

about Schell.

Q. And what was that conversation there?

A. Well, he told me that—I asked him what

right Schell had to claim rental on this shovel,

that we held a bill of sale on it, and he said

that he had no right at all, that the only thing

he could think of was that possibly Mr. Schell,

who had formerly had some business relation-

ship with Mr. Shaffer, but whom he knew had

dissolved partnership with Shaffer, might be

trying to claim rental for Shaffer.

Q. And what is the fact as to whether you

acted and relied on the representation of Mr.

Niles at that time ?

A. Well, he told me that I had a bill of sale

from the Marion Company and that certainly

no outside claim could disturb me, that the

Marion Company deed was—would be sufficient

to give me full [62] protection and I relied on

his statement, I didn't go any further.

Q. When next did you have any conversa-

tions with any representative of the Marion
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Steam Shovel Company witli reference to any

claim by Schell or the ownership of this shovel ?

A. The next conversation I had with Mr.

Niles was in October, 1930, as near as I recall.

Q. How was it that you happened to have

a conversation witli him at that time?

A. We received a second statement from

the attorneys for Mr. Schell.

Q. What was that statement for?

A. Claiming rental on the shovel.

Q. And what was the nature of your con-

versation with Mr. Niles at that time?

A. Well, I told him of the claim that Mr.

Schell was again making through his attorney,

and I told him—I told him that it looked like

they were going to—that there might be some-

thing to it, and I asked him if there was any

possibility of Schell coming in and establishing

any such claim, and he assured me that Shaffer

had originally bought the shovel and that we

held a bill of sale made out to Shaffer, that

we had a mortgage from Shaffer running to

us, and that that was our security and it was

sufficient security, and he became indignant.

I was pretty mad myself at this time. And he

told me that the Marion Shovel Company was

a reputable concern, that it was the largest com-

pany in the world manufacturing steam shovels,

and they took pride not only in their product

but in the manner in which they conducted
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their business. He told me, 'We can go to any-

body,' he said, 'anybody on the street can tell

you that.' He said, 'You can go to any bank

and ask them whether the Marion Steam Shovel

Company deed is good or not, whether their

paper is good.'

Q. What is the fact as to whether or not

you relied on Mr. Niles' representations at that

time?

A. I did rely on them.

Q. Well, now, when did you first find out

that Schell really owned that shovel?

A. Well, the first knowledge I had that he

owned it, or the first intimation that I had

that he owned it, that was credible, was at the

time we lost it in 1931, in August, down at the

Fossil trial. [63] where we sought to foreclose

the mortgage.

Q. Well, how was it that you lost the shovel

there ?

A. Well, judgment—by the judgment of the

court.

Q. Well, yes. What kind of proof of owner-

ship did Schell havef

A. Well, they sprung a conditional bill of

sale direct from the Marion Company to Schell

and they presented all of the notes, the notes

that had been given in purchase of this shovel,

and the notes were marked 'Paid'.
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Q. Well, did that purchase agreement or

bill of sale, as you call it, antedate the bill of

sale that The Marion Steam Shovel Company

delivered to you*?

A. Yes, it did."

(Transcript of Testimony 32, 33, 34)

Said foreclosure suit was brought in Wheeler

County, Oregon. December 27, 1930 by Joseph A.

Mallery, assignee from J. W. Feak, to foreclose

the mortgage running from R. W. Shaffer to J. W.

Feak on the Shaffer shovel. (Plaintiff's Exhibit

5). At about the same date S. S. Schell commenced

an action in replevin to recover said shovel. (De-

fendant's Exhibit M). S, S. Schell did not obtain

possession of said shovel through said replevin ac-

tion, and the replevin action was never tried. The

question of title or ownership of said shovel was

determined in the trial of the foreclosure action

at Fossil, Oregon. Schell being named party defend-

ant therein. Referring to said foreclosure case, Mr.

Powers started to state in substance the findings of

the court as to who owned said shovel:

"Mr. POWERS: Well, I can state substan-

tially that it was found there, as a matter of

fact, on the contract of sale here, I lielieve,

that I have referred to before, from The Marion

Steam Shovel Company to Schell, that Schell,

had a prior title to

The COURT: I don't think that fact is dis-

puted.
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Mr. POWERS : I thought it was

The COURT: Is it?

Mr. SWETT : No, that fact is not disputed.

Mr, POWERS : No ; and it was found there

that Schell was the owner of the shovel at that

time.

The COURT : I think they admit that Schell

was the owner.

Mr. SWETT : Well, we [64] admit that that

Court found that Schell was the owner."

(Transcript of Testimony 37, 38)*******
"Q. And what if any representations or in-

quiry was made to the Marion Steam Shovel

Company, shortly after those two actions were

commenced, concerning the ownership of

Schell 's interest in that shovel?

A. Well, I went to Mr. Mallery then, I

didn't go back to Mr. Niles that time, and

Schell

Q. And who is Mr. Mallery?

A. Mr. Mallery was my attorney in Tacoma.

I went to Mr, Conley, and Mr. Conley told

me
The COURT : Now, you mean after that suit

in AVlieeler County was commenced?

Mr, POWERS: Yes, Your Honor.

A. When this replevin action was started by

Schell I went to Mr. Mallery and I told him

then that Schell had started replevin
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Mr. SWETT: Object to what lie told Mr.

Mallery.

Mr. POWERS: Yes. Well, was any letter

directed by Mr. Mallery on your behalf

The COURT: Mallery was attorney for

whom'?

A. J. W. Feak, Your Honor.

The COURT: Your own attorney"?

A. Yes, sir.

The COURT: All right."

(Transcript of Testimony 39, 40)

Mallery wrote a letter to the Marion Steam Shovel

Company. This letter, which is attached to and

made a part of the complaint as Exhibit '^C" was

introduced in evidence as Plaintiff's Exhibit 6. This

letter bears date of January 28. 1931 and is ad-

dressed to the Marion Steam Shovel Co. at Seattle,

Washington. In this letter Mallery states he is com-

mencing suit for the foreclosure of the mortgage on

the shovel, for which the Marion Steam Shovel Com-

pany had issued a bill of sale to Shaffer : and which

mortgage had been made by Shaffer to Feak and as-

signed by Feak to him ; that Schell has been assert-

ing some sort of title to the shovel and has been

made a party defendant in the foreclosure suit;

that it appears Schell claims some sort of title

through the Marion Company. Mallery asks the

Marion Steam Shovel Company to apprise him of

any claim Schell may have on the [65] shovel by

reason of any dealings with the Marion Company
in order that Mallery may properly prepare for the
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case. Mallery then states that he will hold the Ma-

rion Company liable in the event of Schell's success

in the foreclosure action. The shovel is in Wheeler

County, Oregon, and Mallery would be glad to

entertain a proposition from them for the purchase

of his mortgage. In a postscript Mallery states he

is writing to them in Seattle because of the greater

convenience for a personal interview, should such

be desirable.

A letter written February 4, 1931, by the Marion

Steam Shovel Company to Mallery in answer to his

letter of January 28th, and which letter is attached

to and made a part of the complaint as Exhibit

"D", was introduced in evidence as Plaintiff's Ex-

hibit 7, in which it is stated that Mallery 's letter of

the 28th of January has been turned over to the

attorneys of the Marion Steam Shovel Company

who will reply to him direct. The reply of defend-

ant's attorneys, which is attached to and made a

part of the complaint as Exhibit "E", was intro-

duced in evidence as

PLAINTIFF'S EXHIBIT 8,

and is as follows:

Letter February 6, 1931, from Bogle, Bogle &
Gates, Attorneys, Seattle, Washington, to Joseph

A. Mallery, Tacoma, Washington:

''The Marion Steam Shovel Company has

turned over to us your letter dated January 28,

1931.
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From our investigation we know of no claim

which Mr. Schell has against the shovel involv-

ed and therefore we do not believe we would

be in any way responsible to you as stated

in your letter.

We would be very pleased to discuss this

matter with you at any time should you so de-

sire and we would be very pleased to acquaint

you with any information which we may have

which might be of assistance to you in your

action.

Yours very truly,

(Signed) BOGLE, BOGLE & GATES."

That thereafter the foreclosure action came on

for trial on the 24th day of August, 1931, at Fossil,

Wheeler Comity, Oregon. [66] On September 3,

1931 the court made findings of fact and conclu-

sions of law and rendered judgment for defendant

S. S. Schell as owner of and entitled to the imme-

diate possession of a certain shovel (herein re-

ferred to as ''the Shaffer shovel"), by virtue of

having acquired previous title by purchase from

the Marion Steam Shovel Co. (Plaintiff's Exhibit 5.)

After the adjudication in said case Schell's rental

action against the Feak Construction Co. was set-

tled. As a result, $6500.00 was paid Schell as rental.

While Feak Construction Co. was in control of

the Ochoco job, and until the Bonding Company

took it over, they had business relations with the
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Marion Steam Shovel Company, purchasing ma-

chinery, repair parts and supplies running into the

thousands of dollars ; Feak doubted if a ^Yeek passed

that they didn't order something for one or the

other of the Marion shovels. Feak Construction Co.

expended the sum of $1880.00 upon betterments and

improvements of the "Shaffer shovel";

The witness continued his testimony, stating that

the reasonable value of the "Shaffer shovel" was

$16,000 at the time he lost it in August, 1931.

"Q. (By Mr. Powers) Now, what was the

arrangement between yourself and Mr. Lohrer

and Shaffer at the time the partnership of

Feak, Shaffer and Lohrer was formed and the

Ochoco job taken, regarding this shovel?

A. The shovel was put in as part of Mr.

Shaffer's capital contribution.

Q. And w^as there any understanding as to

what would become of the shovel in the event

there was a loss and claims had to be paid?

A. Yes, this equipment was to be sold to pa}'

creditors in case we lost.

Q. And what is the fact as to whether there

was a loss on that job?

A. AVe lost everything, lost ever}i:hing we

had and everything that we would have had if

Shaffer had been telling the truth.

Q. And under this arrangement was this

shovel to be applied against the losses there?

A. Yes." [67]
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Shaffer left the job in May 1930 ; the last Feak

saw him was in April 1930 when the corporation

was formed.

"Q. What is the fact as to whether when

the corporation was formed the shovel went

into the corporation under the same arrange-

ments %

A. In April, 1930, when we formed the cor-

poration, Mr. Shaffer put this shovel into the

corporation, he turned it over to the corpora-

tion, and the corporation assumed the liabilities

of the former partnership

Mr. SWETT : May I inquire as to whether

that transfer of the shovel was in writing,

whether there was a writing in that connection*?

Q. (By Mr. Powers) Was there a writing

at that time?

A. Nothing further than this chattel mort-

gage.

The COURT : Well, was your understanding

with Shatfer reduced to writing, about the

shovel? Your understanding about the shovel,

was it reduced to writing?

A, No, sir.

The COURT: Or was it merely verbal?

A. No, sir, other than possession, no.

Q. (By Mr. Powers) And did the Feak

Construction Company retain possession of the

shovel from that time, right down until August,

1931?
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A, Yes, sir.

Q. Yes; and Shaffer you say you saw in

May, 1930,—or he left and he hasn't been back

since, as far as you know?

A. I know nothing about him. We have been

unable to trace him."

(Transcript of Testimony 55, 56)

The plaintiff then identified an assignment from

Joseph A. Mallery to J. W. Feak, an assignment

from the J. W. Feak Construction Co., a copartner-

ship, and the J. W, Feak Construction Co., a cor-

poration to J. W. Feak, each being of right of ac-

tion, being Exhibits ''F" and *'G", attached to and

made a part of the complaint, and Plaintiff's Ex-

hibits Nos. 12 and 11 respectively, in evidence. Said

exliibits were received in evidence over defendant's

objection and exception as to each of the exhibits

on the ground that an action for fraud is not assign-

able, and on the further ground that there was no

fraud acted upon by any party to whom misrepre-

sentations were made, and [68] on the further

ground that in this case representations were made

to one party, and reliance and action upon by an-

other party, and damage by a third party.

Cross Examination of J. W. Feak by Mr. Swett,

Attorney for Defendant:

The partnership entered into by the witness with

Lohrer and Shaffer was unwritten; it was formed

for the purpose of this one job only, the Ochoco
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job, if unsuccessful ; if successful, they would under-

take other jobs. Shaffer was a full partner with a

one-third interest; the partnership was to own the

shovel, and if the partnership dissolved, the pro-

fits were to be divided equally, and each would take

back the equipment and/or money that he had put

in the partnership. Prior to that time Feak and

Lohrer had been copartners under the name Feak

Construction Company.

The facts as to speaking to others than the de-

fendant with relation to Shaffer were explained by

the witness that although he had intended to in-

quire from the several references given him by

Shaffer, so positive and reassuring were the state-

ments of Niles as to Shaffer's ownership of the

equipment, his character, ability, and credit, that

he did not inquire further. He did not contact any

banks, and when Mr. Swett read from the tran-

script of his testunony at the Wheeler County trial

to the effect that he had inquired of two small

banks, the witness stated that he didn't know whe-

ther he so testified or not; his memory was clearer

now as to those facts. He stated that he might have

inquired of other contractors concerning the char-

acter and ability of Shaffer, but not as to his

credit. Mr. Swett read from the transcript of the

previous trial of this cause that he testified that he

inquired of other contractors as to Shaffer's char-

acter and credit. The witness stated that he didn't

know what he had then testified, but that probal)ly



72 J. W. Feak vs.

r Testimony of J. W. Feak.)

what he had intended was "ability", not [69]

"credit". Yes, Niles represented to Feak that this

shovel wa.s paid for in full at the time the partner-

ship with Shaffer was entered into. Yes, at the

former trial of this case in the Federal Court his

testimony was merely that Niles told him that the

payments had all been made up to date at the time

Feak talked to him. Both statements, testified Feak,

were consonant with the facts as he understooa

them at that time.

Shaffer wasn't kicked out, he skipped out. The

corporation was formed a month before Shaffer

left, and Shaffer had no interest in the corpora-

tion. Feak, Lohrer and George H. Gage were stock-

holders of the corporation. The witness was not sure

whether Gage had previously been a partner in

Feak Construction Company. Gage had at various

times participated in the profits of the partner-

ship, but not in the losses. The partnership with

Shaffer was dissolved and the corporation formed

when it was learned that instead of being free of

debt as Shaffer had represented and Niles had

confirmed, Shaffer owed a large sum of money.

After the work had started creditors of Shaffer

came to the other partners and sought payment of

his bills. Two of them came to him, the witness

testified, and he called Shaffer to Portland and de-

manded an explanation of these claims, and Shaffer

finally admitted that they were true and that there
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were more obligations. These debts had nothing to

do with their partnership, and as to whether they

had any relation to a former partnership between

Schell and Shaffer, the witness testified

:

"A. I don't know. I knew nothing at that

time about the partnership) of Sehell and

Shaffer.

Q. When was the first time you found out

about that partnership'?

A. The first intimation I had concerning

that partnership was a statement from Mr.

Sehell in July, 1930, to which I attached no

importance at that time, that he and Shaffer

had been partners, or were partners."

(Transcript of Testimony 71, 72) [70]

Whether Shaffer's indebtedness would affect the

Shaffer, Lohrer, Feak partnership, they w^ere not

sure, but Lohrer and Feak did not want their own

good record and credit discredited. They found

that Shaffer owed large sums of money for the pur-

chase and improvement of certain equipment, but

they didn't know whether it affected his title to

it or not. No, at that time they did not know any

particular item which Shaffer had claimed to be

the owner of that he didn't own. As to whether

at previous trials Feak testified that there was some

equipment that he ascertained at that time that

Shaffer didn't own, possibly so; he might have been

willing then to draw legal conclusions. He was not

now willing to draw those conclusions. Asked
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whether he found out anything at that time which

was to the effect that Shaffer was dishonest, the

witness answered, "Yes." Shaffer had lied to them

about owning this shovel clear of encumbrance; he

had lied to them about being clear of any indebt-

edness; he had made those representations to get

them into partnership with him. No, they didn't

know that good title to the shovel was not in Shaffer

at the time the partnership was dissolved; in

March 1930, which was before the partnership was

dissolved, at the time they got the chattel mortgage,

they had learned that Shaffer owed a balance on

the Marion steam shovel. At that time Feak had

thought that was his only sin.

''Q. I see. And then what were the other

dishonest acts that you found after that before

the partnership was dissolved ?

A. We found that he owed large sums to

other people.

Q. Anything else?

A. No, I wouldn't recall right now.

Q. So that the only thing that you had in

addition to this situation about the balance due

by virtue of which you made the mortgage

—

and that was in the nature of history, so to

speak, and it happened a few weeks before that,

at any rate—was the fact that he owed a lot

of bills to outsiders, personal bills ; am I right ?

A. That he had deceived us, yes.



The Marion Steam Shovel Co. 75

(Testimony of J. W. Feak.)

Q. Received you in the respects we have

just been talking about, that he told you he was

free of debt, [71] whereas he had these claims

against him %

A. That was part of it.

Q. Well, was there anything else? That is

what I am asking.

A. I wouldn't know. I think that would be

a legal conclusion.

Q. I am not asking for legal conclusions. I

am asking you whether

The COURT: Answer these questions, if

you can. Don't fall back on that matter. An-

swer if you can.

Q. (By Mr. Swett) You said that was partly

it. I want to know, was there anything else ?

A. Yes.

Q. What else?

A. Everything would combine to show us

that Mr. Shaffer was incompetent, dishonest in

those statements that he had made to us origi-

nally."

(Transcript 75, 76)

Shaffer had said he owned the shovel clear of en-

ciunbrance, and they found he owed a balance on it.

After paying this balance on the shovel, they found

that Shaffer owed a large sum of money to others,

and Shaffer admitted this in April ; they were afraid

this might affect title to property, possibly to other
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equipment that he hadn't brought onto the job. The

witness had felt that because of their partnership

relation they might have to take up some of his obli-

gations, commercial purchases and one thing and

another. The corporation was formed, not because

of any fear of what he might do as a partner, but

because they did not want to be held responsible

for any of his past debts. They so acted upon the

advice of Mr. Conley, the surety company's attor-

ney, and it was he who put thru the incorporation

for Feak and Lohrer. No, Shaffer certainly did not

confess that he misrepresented that he had owned

the shovel; Shaffer told them that he owned the

shovel, and he put it in the possession of the cor-

poration and went away and left it. In his confes-

sion to them he stood on any rightful ground that

he could in trying to justify himself, and the dis-

tinct understanding at the time they formed the cor-

poration in Mr. Conley 's office was that the shovel

was to remain on the job and Shaffer was putting

the shovel into their possession and giving it to the

corporation until the job was done. At that time,

Feak did not know [72] that Shaffer had signed a

lease of this shovel with Schell; the first time he

actually knew about it was at the Fossil trial. He
had heard of it in the claim filed by Schell with the

State, but he had forgotten about it, paid no atten-

tion to it, except to see Mr. Niles. In July 1930 the

witness had a conversation with Schell.

*'Q. I will ask you if you did not testify as

follows in the Wheeler County case: *Q. (By
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Mr. Senn) What did he say? Did he say any-

thing about dissolving, about the dissolution of

their relations?'—that is referring to Sehell.

—

'A. As soon as I saw Mr. Sehell I went to him

and said, "I understand you claim title to this

shovel." I said, "Mr. Shaffer has confessed

to me the relationship that existed between you

two. I am here to find out." Shaffer had gone

to Portland and had located at the Multnomah

Hotel and I had found out he had lied. I said

to Sehell, "It involves a criminal conspiracy."

I said, "Why did you wait until this late date

to claim ownership of the shovel " ' The

COURT: When was this? Mr. SWETT: This

was in July, 1930. The COURT: July of '30?

Mr. SWETT: 1930, yes, sir, 'I said, "Why did

you wait until this late date to claim ownership

of the shovel or any right to this job?" I said,

"If you had any original ownership or claim

that you thought was able to bear inspection

you would haA^e been down here when this job

started." He said, "I didn't have to do it. I

am a partner of Shaffer's. Anything that

Shaffer did I would approve." ' Is that correct?

Did you so testify?

A. Substantially so."

(Transcript of Testimony 78, 79)

At this point the following dates were specified

by Mr. Swett upon inquiry of the court: The part-

nership of Shaffer, Feak and Lohrer was formed
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in December 1929 or January 1930 (there is a dis-

pute between sides as to the exact date) ; the con-

tract to construct the [73] highway was made Janu-

ary 16, 1930; the partnership was dissolved April

1930; the conversation of Feak with Schell was in

July 1930; the prior action against the defendant

was brought by the plaintiff April 26, 1933.

At this time the court ruled upon the motion to

elect made by defendant. The motion was as fol-

lows:

"Mr. SWETT: At this time, your Honor,

to save time in this case, we would like to move,

as we did before, that the plaintiff be required

to elect as to whether he will proceed for the

reasonable value of the shovel or for the rental

value. As the case now stands, the plaintiff is

in effect duplicating its claim. It alleges that

the amount of rental it paid for the shovel was

the reasonable rental, therefore it had the use

of the shovel, and at the same time it wants

to recover the full value of the shovel. Your

Honor ruled before that that was inconsistent

and

The COURT : I think it is inconsistent.

Mr. POWERS: I Just want to make this

one remark, Your Honor. As I understand it

—

I am not sure—I was going into that on the

testimony of different men who have rented

shovels of this nature, but I believe ordinarily

the rental value,—or the person who rents a
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shovel, is not required to make all those re-

pairs and things. As I understand, the owner

who was collecting the sixty-five hundred dol-

lars rental there has some duty to make the

repairs. I may be wrong on it, but that was

the theory on which I am proceeding here.

The COURT: Well, if you are suing for

the reasonable value of the shovel, how can you

sue for the rental of something that you claim

you should have owned?

Mr. POWERS: Well, only this, that we

leased the shovel. Had we owned the shovel we
would not have had to pay sixty-five hundred

dollars. Now, if we had not owned the shovel,

if we had been renting the shovel, the owner

would have had to make those "

(Transcript of Testimony 48, 49) [74]

The court's ruling was as follows:

"The COURT: It is my view that the dam-

ages which the plaintiff would be entitled to

recover in this case would be compensatory

damages onl}^, but he seeks to recover damages

for the loss of the shovel and additional dam-

ages for the rental he paid on the shovel, with-

out making any allowance for the value of

the use of the shovel to himself. Now, that

can't be. If he made an allowance for the use

of the shovel to himself then he might collect

damages for its value and for the rental value.

Without any showing to the contrary, the value

of the use of the shovel will be treated as a
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rental paid through him. So it will be the hold-

ing of this Court in the end that you can't re-

cover for the two, excepting you follow that

suggestion, or that modification.

Mr. POWERS: I have an exception to the

ruling.

The COURT: In other words, you had the

use of this shovel. You want him to pay the

rental, pay the value, and yet you had the value

of its use, and you are making no allowance.

That is more than compensatory damages.

Mr. POWERS : Well, the only thing is, as

I understand it, in renting these shovels an

owner of the shovel has

The COURT: Well that is my ruling on

that question

Mr. SWETT : Well, do I understand your

ruling

The COURT: It don't make any difference

who was to pay for the upkeep of the shovel.

I am not passing on that question. I say you

had the use of the shovel, that you had an

accounting

Mr. SWETT : Do I understand that the mo-

tion to elect now is granted?

The COURT: I don't know in this case

if they would be required to elect. Yes, I sup-

pose they would have to.

Mr. SWETT : We have to know which horn

we have to meet.

The COURT: Well, I think probably your

motion is right. I will not submit both ques-

tions to the jury, according to the evidence as
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it now stands. It has nothing to do with keep-

ing up improvements, paying for repairs. You

had a use of it, used it [75] in your practical

operations there, building the road, and it was

of some benefit to you. You are giving him no

credit for that benefit to you. You want to

charge him up with the price of the shovel and

again with the amount of rental you paid on

the shovel, without making any allowance to

the value of the use to yourself. That is more

than compensatory damages. That is what I

held before, and that is exactly the facts.

Mr. SENN: I wonder. Your Honor—^the

evidence is in both on the rental value and also

on the value of the shovel. As I understand,

the Court will instruct the jury as to what

elements we can recover for^

The COURT: I will instruct the jury that

yon can't recover each of them, and you should

determine now which you are going to rely on,

whether you are going to expect to recover dam-

ages for the rental value or do you expect to

recover damages for its actual value?

Mr. SENN: Yes.

The COURT : I was not expecting that ques-

tion, I had forgotten about it, but I have

stopped to consider it during the recess and I

recalled veiy plainly my views before and I

began to analyze them and I see it is correct.

If you had said, 'Here, the value of the shovel
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was ten thousand dollars and we paid five thou-

sand as rent, that is fifteen thousand, but we

had some benefit out of this thing, w^e had its

use for four months, it was worth to us four

thousand', if that had been the way your ease

had been put up, then you might claim then

eleven thousand. Is that your view of it?

Mr. SWETT : Yes, your Honor, in this ease

they claim that this was a reasonable rental

which they paid, and therefore

The COURT : Then that represents its value

to them when they were using it.

Mr. SWETT: Right.

The COURT: In the absence of a showing

it will be treated as that, to the contrary. What
would be your election, Mr. Senn ?

Mr. SENN: Well, the reasonable value of

the shovel. Your Honor, the loss of the shovel

to us.

The COURT : Well, then the jury will not

consider the other matter, [76] as to the amount

paid for rent.

Mr. SENN: The Court will give us an ex-

ception to its ruling?

The COURT : Yes, you may have an excep-

tion."

(Transcript of Testimony 80, 83)

At the time the corporation was formed, Schell

was known to be the largest creditor, in excess of

twenty thousand dollars being owed him by Shaffer.

They did not talk with Schell, but only wrote him
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as they wrote all the creditors named on the list

Shaffer gave them.

"Q. Well, my question is, did you ever con-

fer with Mr. Schell on the subject as to whether

that debt included the debt due on the shovel?

A. We tried to get in touch with Mr. Schell

but we didn't specify a desire to know whether

it had anything to do with the shovel or not.

Q. Well, you didn't confer with him on that

subject, did you?

A. We tried to.

Q. But you didn't confer with him on that

subject did you?

A. He didn't come around. He didn't

show up.

The COURT: Answer that 'yes' or 'no'.

A. No."

(Transcript of Testimony 84, 85)

The witness denied that Shaffer confessed to him

at the time of the dissolution of the partnership

that the shovel was owned by Schell, and he denied

so testifying at the Wheeler County foreclosure

suit, Mr. Swett read from the record of that case

as follows:

"Q. (By Mr. Swett) : I will ask you if you

didn't testify as follows at the Wheeler County

trial, in response to questions put to you by

Mr. Mallery, your attorney in that case, I be-

lieve—yes— 'Q. You formed that corporation
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on the 19th day of April, 1930. Had you known

before that that Shaffer did not own this equip-

ment '?' Answer: *No, I knew it on the 18th of

April, when he came up and made a clean con-

fession.' Question: 'Then you formed a cor-

poration ?
' Answer :

* Yes. As a matter of fact,

he was anxious to get out.' Did you so testify?

A. Yes, with [77] this explanation, that I

said more than that which was not included in

the transcript.

Q. He said he owned more than that ?

The COURT: No, he said, the witness

stated, that he said more that is not included in

the transcript.

Mr. SWETT: Oh, what else did he say?

A. If you will give me the transcript, Mr.

Swett, I will tell you.

(Said transcript was thereupon exhibited to

the witness.)

A. This had reference, not to the shovel but

to the other equipment that Mr. Shaffer repre-

sented to own, and I said further that we had

no doubt in our minds concerning the own-

ership of the shovel.

Q. May I have the transcript, please. Mr.

Bailiff?

(Said transcript was thereupon returned to

coimsel for defendant.)

Q. (By Mr. Swett) Mr. Feak, you were

litigating in that lawsuit over one piece of

equipment, the shovel, weren't you?
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A. Yes, sir.—

Q. Was there any controversy about any

other equipment there?

A. I stated during the—yes, I believe so. I

know that I stated during the course of that

trial that Mr, Shaffer owned, according to his

statement, eighty thousand dollars worth of ma-

chinery and equipment.

—

Q. You testified this morning that you did

not find anything wrong about Shaffer's title

to any equipment when he got out of that part-

nership, didn't you?

A. I probably did.

Q. And now you say when you were talking

about not having title to equipment, you were

talking about other equipment than the shovel?

A. I had in mind at all times all equipment

which he represented to own.

Q. Well, did you ever find any of it that

he didn't own?

A. Yes.

Q. When was that?

A. Well, we found it out gradually. Mr.

Schell came down and attached—some time late

in the year 1930 he attached a lot of this other

equipment and seized it with a court order or

order of the sheriff or somebody.

Q. Mr. Feak, I don't want to interrupt you,

but I want to call your attention to the fact

that your testimony in the Wheeler County case

referred to the situation as of April 18th and
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19th of 1930, [78] and you are now trying to

explain your testimony there by stating that

when you said that Shaffer did not own the

equipment you were referring to other equip-

ment. Now, considering it as of that date. April

18th and 19th, 1930, did you then know of any

other equipment that Shaffer did not own'?

A. I knew that there were other equipment

which others claimed that he did not owti out-

right, but I didn't know whether he owned it

or whether the accounts they claimed were open

accounts and not a valid claim against his

claim of ownership on the equipment.

Q. So there was not on April 18th, 1930, any

equipment which you absolutely knew Shaffer

did not own?

A. No.

Q. In spite of that you said here, in answer

to this question, that you did know on the 18th

of April, 1930, when Shaffer came up and made

a clean confession, as you put it.

A. I tried to give them, as I am trying to

now, as real an explanation of the facts as

possible. That is the best answer I can give

you.

Q. And you stated at the trial of this case

when we tried it before in this court that

you got rid of Shaffer because you did not

want to lose your outfit because of his fraud,

didn't you?

A. Yes, I believe so."

(Transcript of Testimony 85-88)
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To the best knowledge of the witness, the first time

he saw Sehell was in July 1930. Yes, in the Wheeler

County ease, he testified that Sehell came over in

March or April 1930—he didn't see him, he had only

heard Sehell had been there, the witness now ex-

plained. Mr. Swett read from the record of the

Wheeler County case to the effect that he had talked

to Sehell. The witness stated that he had not seen

Sehell at this time, that the transcript was er-

roneous, and stated the stenographer at the Wheeler

County case was not the regular reporter; the judge

at that trial had asked Feak to repeat himself, and

speak slowly and distinctly because the girl was

new in that work. If he testified at the previous

trial in the Federal case that he had seen Sehell at

this time he was mistaken. [79] Lohrer told Feak

that Sehell had come down on the job one time in

April or May 1930, He didn't know why Sehell

came; Sehell didn't speak to him, or according to

Lohrer, to Lohrer either.

As to whether he received any letters or com-

munications from Sehell, his recollection was that

some came from Sehell 's attorney, Mr. Senn, As to

whether he received any letters from Senn, he

imderstood the Feak Construction Company re-

ceived some and forwarded them to Conley. Pos-

sibly, he and Mr. Senn stated at the last trial that

there were no such letters—^he didn't know tliat

there were, but .
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A letter dated June 24, 1930 was introduced in

evidence as defendant's Exhibit A. The letter was

handed to the witness, and he testified that he

could not recall having seen it before, although he

was of the opinion that the Feak Construction Co.

had turned the letter over to Mr. Conley and Mr.

Conley had told him about it. The letter was from

Mr. Semi as attorney for Schell and addressed to

the Feak Construction Co. at Kimberly, Oregon,

seeking payment of rental on equipment used by

Feak Construction Company since February, 1930,

which included the Marion steam shovel, and threat-

ening litigation.

Defendant then showed the witness some corres-

pondence secured through the office of Conley. Con-

ley was acting as attorney for Feak when some of

the letters were written. Witness testified that Attor-

ney Conley later withdrew as attorney for Feak and

Lohrer because of a possible conflict of interest with

the bonding company which Conley also represented.

Referring to the rental action filed by Schell, the

witness said: "But, I understand that in this case

he acted for us all the way through." Attorney

Conley had also acted in the rental action as attor-

ney for the Union Indemnity Company, and com-

munications had apparently been sent to Conley by

Lohrer. At the time the Complaint—the Answer

—

was drawn, Feak was in California. [80]

There was then introduced in evidence as De-

fendant's Exhibit "B" a letter dated December 15,
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1930, forwarding to Mr. Conley the summons in the

rental case instituted by Scbell and asking Conley

to take the necessary steps to protect their interests.

This letter was written by Mr. Lohrer on stationery

of the J. W. Feak Co.

Other letters were introduced in evidence as De-

fendant's Exhibits C, D, E, F, G, H and I, compris-

ing: A letter of July 21, 1930 written by Attorney

Senn to the Feak Construction Co. making claim

for rental of equipment; others of August 4, Sep-

tember 4. October 18, all to the same effect, being

claims on behalf of Schell for rental. The bill of

October 18th contained item for rental for extra

shift. A letter was introduced dated August 6,

1930 from P. L. Mott for the Feak Construction

Co. enclosing statements received from Schell and

correspondence from Mr. Senn, "So that you may
keep fully advised of the Shaffer-Schell deal * * *"

Feak admitted advising Mott to refer such matters

to Conley. There were also introduced two bills for

rental sent by Schell to the Feak Construction Co.,

one dated July 17, 1930, and the other, September

13, 1930. Mr. Swett called attention to the state-

ment on the first bill which made a deduction in

the claim for rental of four notes at $820 each and

interest paid Marion Steam Shovel Company.

The first knowledge that Feak had of a claim l)y

Schell under a written lease was at the Fossil fore-

closure trial, but he has since learned that the Feak

Construction Co. was informed before that time of
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a claim filed with tlie State concerning a lease. In

response to the court's question as to whose lease

this was, he stated that he didn't know at that time,

but it was some kind of a lease whereby Schell was

claiming rental on equipment they were using. He
hadn't known who the lease was between or whether

it affected them or what Schell 's claim was. A let-

ter later received in evidence as

DEFENDANT'S EXHIBIT J

was shown the witness. The letter was dated No-

vember 1, 1930 and was from the J. W. Feak Con-

struction Co., by P. L. Mott, Office Manager, writ-

ten on the [81] stationery of J. W. Feak Const. Co.,

General Contractors. Tacoma, Washington, ad-

dressed to James L. Conley, Portland, Oregon, and

reads as follows

:

"I am sending you enclosed, a claim notice

from the State of Oregon covering invoices pre-

sented on behalf of S. S. Schell.

Also find enclosed a copy of agreement made

between S. S. Schell and W. R. Shaffer, the

latter signing as an officer of the J. W. Feak

Construction Co. without the authorization of

the duly appointed officers of the partnership

selected to handle such matters. Nor by a mem-

ber of the present corporation.

Mr. Feak is of the opinion that a warrant for

R. W. Shaffer will be in order at this time, so

that the matter will be placed in the proper

light in case of court action."
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Feak testified tliat it appeared from the exhibit

that Mott had information, but this was at a time

when the Bonding Company was running the job

and he (Feak) was completely out of the picture.

He admitted that he had an interest in the jo)), for

if there was no deficit, whatever left was theirs,

and if there was a deficit he would owe the Bonding

Company, and that to that extent he had very much

of an interest in the job. He admitted suggesting

that Shaffer be arrested if he could be found, and

stated that the suggestion was not made at the time

the letter was written, but long after that. Asked

if he did not testify in the previous trial of the case

that he told Mott at the time the letter was written,

to advise Conley to get out a warrant, Feak stated,

not when that letter was written; if he did, he was

mistaken. Mr. Swett read from the transcript of

the last trial to the effect that Feak testified he told

Mott to write to Conley to see if they hadn't better

get out a warrant for Shaffer's arrest. Undoubtedly,

said Feak, he so testified. Yes, he believed now, he

must have told Mott to write that letter and to

mention that in the letter. They had lost some

trucks that Shaffer had claimed to own, and they

had been working them on the job. Shaffer's

brother, the witness believed it was, took one of

those trucks off the job, claiming Shaffer never

owned it. That was after Shaffer skipped out. The

Staley Body Works came down and took the other

truck. They were into the job [82] so deeply, they

\
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couldn't waste their time and energy fighting legal

fights, and these people apparently had claims. He
wanted to have Shaffer arrested then and have

Shaffer return and clean this up, particularly when

his brother took the truck, because Feak thought it

was a conspiracy to gradually take away from them

this equipment which Shaffer was supposed to own

and which Shaffer had put into the partnership,

Feak knew they were going to need every bit of it

to pay their legitimate creditors and preserve their

commercial standing. As to how much equipment

Shaffer had taken away from that job other than

that shovel, there was quite a number of pieces, but

there was a great deal that never came over which

Feak wanted to trace and wanted to sell. It is true

Feak testified that the equipment that Shaffer put

in other than this shovel was of twenty-five hun-

dred dollars' value, but he forgot about these trucks.

These trucks were lost right after Mr. Shaffer

skipped out. As to whether his memory was better

now than then, whatever he had said, he remembered

as he read that transcript that he forgot the trucks.

There was then received in evidence as Defend-

ant's Exhibit K the lease. It bears date of March

18, 1930. Schell is named lessor, and Shaffer, Feak

and Lohrer, doing business as the Feak Construction

Co., lessee, and covers certain equipment with spe-

cified rental for each item, and including the shovel,

rented at $410 a month for an eight-hour shift ; ren-

tal to begin February 26, 1930, and payable
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monthly ; the lessees to be responsible for its return

* * * Signed J. W. Feak Construction Co. by R.

W. Shaffer, and also signed by Mr. Schell. The wit-

ness did not know where this original lease came

from, but was certain it did not come from their

files. Upon inquiry of the court, it was stated by

Mr. Swett that the partnership with Shaffer was

still in existence at the time of the lease. It was

admitted by Mr. Powers for the plaintiff that on

October 20, 1930 a letter was directed by the State

Highway Department to the Union Indemnity Com-

pany, a copy of which was sent to the Feak Con-

struction [83] Company informing them that Schell

had filed a claim with them against the bond and

against the Feak Construction Company for rental

on the shovel. It was in like manner admitted that

the State sent a copy of the claim, in which claim

it was set forth that it was based on the lease, and

also that there was sent a copy of one claim by S. S.

Schell in the amount of $7,967.62 against the Feak

Construction Co. for rent of materials, supplies and

equipment furnished in connection with the con-

struction of the Ochoco Highway in Wheeler

County, and also a copy of another letter making

claim for a substantial sum. There was then re-

ceived in evidence as Defendant's Exhibit L a cer-

tified copy of the claim filed with the State.

To the best knowledge of Mr. Feak there was no

lease with Schell at any time. The replevin case

filed in Wheeler County was served on the witness,
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and the papers handed by him to Mr. Mallery ; this

was on December 26, 1930. An exemplified copy of

the pleadings of this case (it was never prosecuted

to judgment) was received in evidence as Defend-

ant's Exhibit M.

The foreclosure suit instituted by Mallery against

Schell and Shaffer and others was followed closely

by Feak. Feak was there with Mallery. This suit

was filed on December 27, 1930 and was tried in

August 1931. The complaint was verified Decem-

ber 27, 1930. In response to the question of Mr.

Swett as to whether he knew that Shaffer filed an

answer in that case and that Mr. Senn appeared as

his attorney, the witness answered that he knew

somehow or other that Shaffer had got into the pic-

ture. Shaffer had disappeared at that time, but

Shaffer verified the answer in the case. They tried

to find him. Tried to trace him from this. He did

not ask Mr. Senn as to Shaffer's whereabouts; he

did not know Mr. Senn at that time.

Mr. Swett 's statement that he believed that at the

previous trial of this case Feak testified that he had

a conversation with Niles some time in 1930 at

which time Niles said that the Marion Co. had

made an error when they gave the bill of sale to

Shaffer, and that Schell was making claim against

them for title to that shovel was [84] admitted by

the witness to be accurate. Yes, Niles told him to

the effect that if Schell was right about his claim

the Marion might have to give Schell a new shovel.
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As to whether he knew there was quite a mix-np

about the title to that shovel, yes—he thought the

Marion Steam Shovel Company was in a spot. To

his best recollection that was either November or

December, 1930. Mr. Swett asked him if he didn't

testify at the previous trial of this case that that

conversation was in November, 1930, and that at the

Wheeler County case he testified that the conversa-

tion took place immediately after he talked to Sehell

on the job there in March or April, 1930, and Feak

answered that he didn't know; Feak stated he did

remember that it was cold and raining, so it must

have been winter when he met Niles opposite the

hotel and Niles accosted him.

"The COURT: You say that Niles told you

in December, 1930 that he might have made a

mistake in giving a bill of sale to Shaffer?

A. No, sir. To my best knowledge I said

that Mr. Niles told me that there was a mix-up

with Sehell, that this man Sehell of whom I

had inquired from him formerly had come in

making a claim against Marion and that there

seemed to be some mistake, that

The COURT: Mistake about what?

A. About their having accepted an order

from Sehell on this shovel originally—I believe

it was this shovel—and that he had taken the

matter up with his attorneys and that if Mr,

Sehell was right it looked as though the Marion

Company might have to give Sehell a new
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shovel, and he wanted to know if I would be

willing to sell his mortgage back to the Marion

Steam Shovel Company for the money that I

had paid.

The COURT: All right.

Q. (By Mr. Swett) And you told him you

would not be. isn't that right?

A. I told him that the shovel—the Feak Con-

struction Company had an equity in the shovel

and they were going to use that equity to pay

their bills.

The COURT: You had knowledge, then, at

that time that Schell was making some claim

on the shovel?

A. [85] Yes, sir.

The COURT: That was in December, 1930?

A. And I asked Mr. Niles how that affected

my claim to the shovel and the right of the

Feak Construction Company to use the shovel

to pay their bills, and he said, 'You have a bill

of sale from the Marion Steam Shovel Com-

pany, you have a deed from the Marion Steam

Shovel Company, you have a deed from the

Marion Steam Shovel Company. That is enough

for you. You have nothing to worry about, but

we are in a spot.'

Q. (By Mr. Swett) So that you relied upon

that bill of sale to protect you ?

A. I relied on Mr. Niles' statement, that is

what I relied upon, and the bill of sale.
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Q. And the bill of sale?

A. And the deed.

Q. And you figured that you were not con-

cerned with whether that contract was originally

made in Schell 's name or not ?

A. Any claim of a man whom I had never

heard of, who acted in a very suspicious man-

ner against the biggest manufacturer of shovels

in the world, certainly I didn't take

The COURT: Why, you didn't answer the

question, Mr. Feak.

A. Pardon me. Your Honor.

The COURT : Just read the question. I want

to know myself what your answer is.

(The question was thereupon read.)

A. I can't answer that question without

understanding it a little better. What contract

do you have reference to, Mr. Swett %

Mr. SWETT : The contract for this Marion

shovel.

A. You mean for the sale of it '?

Q. Yes.

A. Well, I didn't know of any contract for

the sale of the Marion Shovel. I only knew of

this deed. That is all I had any knowledge of,

and that deed I held." (Transcript 114, 116.)

Feak admitted that he testified as follows at the

previous trial of this cause:

"Q. 'Yes, you have given me the substance

of it. I want to know what he said'—referring
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to Mr. Mies—Answer: 'He said, "This fellow

Schell that you mentioned some time ago was

in our office the other day and served notice

on us that [86] we had to give him a new

shovel." Now, this is my best recollection. He
said, ''We have had the matter up with our

attorneys and it is just possible that we are go-

ing to have to do that.
'

' I said,
'

'How does that

come?" "Well," he said, "there is some mix-

up on the purchase of the shovel. He signed an

order with us one time, '

' or some such statement

as that, "and if he is right we may have to

furnish him, provide him, with a new shovel."
'

Question: 'If he is right about what?' Answer:

'About having to furnish Mr, Schell with a new

shovel.'
"

(Transcript of Testimony 118)

He knew that the mix-up over the title referred

to the very shovel that he had. At the previous trial

of this case he testified that he never heard of the

lease until August 1931 and that when at that date

it was offered in the trial of the foreclosure suit at

Fossil, "It came as a thunderbolt to me. We were

amazed when that was sprung on us at that trial."

The witness now again stated that was true.

He (Feak) caused the foreclosure suit to be

filed in Wheeler County because Schell had filed

a replevin action. He thought he was served with

the papers when they went down to take the shovel

out. They wanted to take the shovel out and sell it
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so as to pay their debts. They had to take possession

formally. He was sure that Schell did not take pos-

session of the shovel under his replevin action. He
understood that the shovel was in Feak and Lohrer's

possession. The shovel w^as attached by the sheriff

through order of one McKim, apparently a general

creditor.

Feak took a mortgage from Shaffer on the steam

shovel because at that time, March 18, 1930, they

didn't know they were going to lose so many thou-

sands of dollars, and he wanted to be able to recover

from Shaffer the money that he put up personally.

Feak figured that the interest of the Feak Construc-

tion Qo. in the title to the shovel would not come
into effect until there was a loss shown. There was
no loss shown at that time. Feak never had the

partnership sign a mortgage [87] of the shovel to

himself.

There was then received in evidence Defendant's

Exhibit N, the judgment roll of this Court in

Case No. L-11235 entitled "State of Oregon for the

Use and Benefit of S. S. Schell, Plaintiff, against

Feak, Lohrer and Shaffer, co-partners, and the

Union Indemnity Company". This was an action

for shovel rental filed in December 1930 in Douglas
County, Oregon and removed to U. S. District of

Oregon court by defendants. Copy of a lease was
attached as an exhibit to the complaint in this

case. Separate answers were filed January 27, 1931
for Feak and Lohrer denying that Schell owned
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the sliovel, and setting up an affirmative defense

b}^ way of estoppel alleging that the shovel belong-

ed to Schell and Shaffer. The answer was verified

by Mr. Conley as attorney for the defendants. The

same kind of answer was filed separately by the

other defendant, the bonding company. Among the

estoppel defenses was the allegation that the shovel

was permitted to be on the job down there with the

name "Feak Construction Co." written across it.

The witness testified that that name was printed

on the shovel, and that there was never any pro-

test from Shaffer or any one else as to this.

The rent action was settled for sixtj^-five hun-

dred dollars, and at that time the estimates had

been assigned and the money came out of the trust

fund which was in the hands of the Bank of Cali-

fornia. The defense of estoppel was not asserted

by the witness or by Mr. Mallery in the Wheeler

County foreclosure suit because they didn't know

about this defense that Mr. Conley had set up, and

because he refused to help them. The witness had

never advised Niles that there was a lease outstand-

ing on this shovel assigned by Shaffer.

That thirty-seven hundred odd dollars was paid

to Home without witness knowing that it included

an open account. The check shows that this payment

was made March 24, 1930. The witness was shown a

copy of a letter said to have been mailed by Home
to Feak, dated March 14, [88] 1930. Feak testified

he did not recall ever seeing such a letter. The

letter was marked for identification, Defendant's
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Exhibit O. Mr. Swett read from the record to the

effect that this same letter was admitted in evidence

without objection at the previous trial of the pres-

ent case, and read from the transcript of the pre-

vious case the letter as it was then read in evidence.

The status of the account between Shaffer and the

Marion Steam Shovel Company was included in

the letter, the first item being ''Open account bal-

ance for Parts, $941.72." The witness did not defi-

nitely recall the letter having been read at the

previous trial. The total amount of the itemized

account was $3766.14. The witness did not recall

having received an itemized statement of the

$3766.14 that he alleged he paid, but stated he might

have received this letter later, but that at the

time he paid he paid in the full belief that it was

the balance due on the purchase of the shovel. The
witness could not be sure whether or not he had

received a statement before paying the money. This

made the witness lose confidence in the Marion
Steam Shovel Company's representative, Mr. Niles.

Mr. Niles was the only one of the Marion Steam
Shovel Company whom he talked to extensively on

this subject. Mr. Cox never "came down there" and
asked him for the money on this contract, and he

did not so testify in the Wheeler County case. He
denied that he testified in that case as Mr. Swett
read then from transcript of his testimony in that

case to the effect that Mr. Cox came to him in

Tacoma and demanded payment on the shovel. It

was Home, said the witness, who came there.
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"Q. Now, then, as I understand, you lost a

great deal of confidence in the Marion Steam

Shovel Company when you had to dissolve the

partnership and formed the corporation and

put Mr. Shaffer out, is that right?

A. No, the Marion Steam Shovel Company

was not involved in that.

Q. They were not involved in that ?

A. Not in the dissolution of the partnership.

Q. Not at all?

A. No, not at all.

Q. Well, Mr. Feak, didn't you allege in this

case, this very case, and didn't you testify on

the stand, that Mr. Niles represented to you

before the partnership [89] was entered into

that Mr. Shaffer was honest and reliable and

competent ?

A. That is right.

Q. And that he didn't owe any bills?

A. Yes.

Q. But you say that when you kicked Mr.

Shalfer out and dissolved that partnership and

formed the corporation because you found out

that he was incompetent and dishonest, that

still that had nothing to do with the Marion

Steam Shovel Company?

A, That is true, because Mr, Niles had come

to me after I had paid the balance on this shovel

and explained to me how he had made what he

persuaded me was a legitimate and reasonable
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mistake in recommending Mr, Shaffer and he

told me at that time that he was very much

disappointed in Mr. Shaffer, and he reestab-

lished my confidence in him and in the Marion

Shovel Company."

(Transcript of Testimony 135, 136)

That conversation was a considerable time after

he had paid the balance on the Shaffer shovel, be-

ing, as near as he could recall, in the early part of

April, 1930, and as near as he could recall, before

the partnership was dissolved.

"Q. I see; and you still kept Mr. Shaffer

on there until April 15th, despite these things

that you found out about him in the early part

of April, is that right?

A. "Well, Mr. Niles didn't discredit Mr.

Shaffer. He told me that he had been disap-

pointed in him but he didn't tell me anything

about these other bills that Mr. Shaffer owed.

Q. Now, as I understand your testimony,

Mr. Niles told you he was disappointed in Shaf-

fer in certain connections, and that happened

before you found out that Shaffer was dis-

honest and incompetent, is that right '^

A. Yes.

Q. And in what way was Mr. Niles disap-

pointed in Mr. Shaffer"?

A. In representing to him that he was go-

ing to pay the balance due on this shovel, as

he explained it to me, out of the final payment
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that he was to receive on the last contract that

he had handled.

Q. I see. So then you figured when the mid-

dle of April came aroimd and you dissolved

the partnership, you figured that Mr. Niles had

acted in good faith and you didn't hold that

against him at all?

A. Yes."

(Transcript of Testimony 136, 137) [90]

"Q. You testified that you did not lose con-

fidence in the Marion Steam Shovel Company,

then, at the time of the Shaffer partnership dis-

solution, but that you did lose confidence at the

time 3"ou made this pajonent of $3800, because

you thought it was not due, is that right ?

A. Yes, sir.

Q. And I think you testified at the previous

trial that the Marion made good on its state-

ments and promises and that lulled you into

security, or something of that sort. Do you re-

member that testimony, or would you like me
to refer to it specifically?

A. I think I can say that that is true.

Q. That that is true. And what had they

done in the way of making good on their state-

ments and promises to you?

A. They delivered me a bill of sale made to

Shaffer and secured a chattel mortgage from

Shaffer to me, which I believed—secured by a

deed to Shaffer, which I believe to be valid and

which my attorneys advised me was valid.
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Q. As a matter of fact, you had your attor-

neys pass on the question as to the validity

of that bill of sale and mortgage?

A. Yes, sir.

Q. At that time you got fooled by Marion

once and you were not taking any chances on

them another time, that is about the story,

isn't it?

A. I wanted it in writing, as I stated to

Mr. Home.

Q. And when you found out there was this

trouble about the title there between Schell and

the Marion Steam Shovel Company you felt

that you were all right, because your attorneys

had gone over those papers and you were go-

ing to rely on that bill of sale and mortgage?

A. I didn't know anything about Schell at

that time, never heard of him.

Q. I am talking about later, in November,

1930.

A. At that time Mr. Mies persuaded me, be-

cause I held this bill of sale and deed from

the Marion to Shaffer, that Schell did not own
the shovel, unless he was trying to assert a false

claim through Shaffer's former connection.

Q. Isn't it a fact that when you complained

to Mr. Niles about having to pay that thirty-

seven or thirty-eight hundred dollars that you

also at that time complained to him about the

fact that the contract [91] was in Schell's
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name, whereas you thought it had been in Shaf-

fer's name?

A. Certainly not.

Q. All right, I will ask you if the following

did not take place in the way of testimony at

the previous trial of this case, reading from

page 247: 'Then how do you explain your

answer you just gave that you were very im-

patient about that time?' Answer: 'Because

I felt that Feak Construction Company had

been wronged by the Marion Steam Shovel

Company's representative whom we had trusted

and I wanted an explanation concerning his

former statement to me on which we had re-

lied.' Question: 'That the shovel was paid for

in full?' Answer: 'That Mr. Shaffer owned

the shovel and that it was paid for.' Did you

so testify?

A. Yes.

Q. You never asked the Marion Steam

Shovel Company at any time for its contract,

I think you testified, too ?

A. I didn't know of the contract, no, I

didn't.

Q. My question is, you didn't?

A. No.
,

Q. You never at any time wrote a letter to

the Marion Steam Shovel Company claiming

that they had been guilty of fraud, or to Mr.

Niles on the same subject?
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A. Not that I recall, unless it was through

an attorney.

Q. You never asked Mr. Senn about the

various claims that were being made by Mr.

SchelH

A. No.

Q. You never took the testimony of Mr.

Schell as an adverse witness in the replevin or

foreclosure suits, in Wheeler County?

A. I left that to my attorneys.

Q. Well, that deposition was never taken,

to your knowledge?

A. No.

Q. You were anxious to keep that shovel on

the job down there, weren't you, during your

entire work, because of the inaccessibility of the

job?

A. That is the only reason I paid the bal-

ance.

Q. And that was also the reason that you
kept stalling Schell with respect to the claims

that he was making?

A. We didn't stall Schell. We tried to get

him to come down.

Q. Isn't it a fact that you stalled Schell,

so you could keep that shovel on the job, be-

cause you didn't want to have to buy another

shovel to put on the job down there?

A. Certainly not."

(Transcript of Testimony 138-140) [92]
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When Shaffer went out of the partnership his

interest was not entirely relinquished; it was con-

ditional. If they were able to pay all their bills,

they would permit Shaffer to take his equipment.

If the job ran a loss and they were not able to pay

their bills without selling the equipment he gave

them, then they would sell his equipment as neces-

sary to satisfy or apply on the bills. At the Wheeler

County trial the witness probably testified that

Shaffer was crowded out and deserved to be crowd-

ed out. First time witness had any intimation that

Schell and Shaffer had been in partnership was in

July 1930 when Niles told him. The statement of

Shaffer showed that he owed about forty-two thou-

sand dollars. At previous trial witness may have

testified that he saw Niles on three occasions only:

before the contract was entered into ; after the pay-

ment of the thirty-seven hundred odd dollars when
he complained to Niles; after Schell made a claim

for the shovel in July. The witness did not know
whether he so testified or not. He didn't remember

definitely the number of times he talked to him.

He talked to him many, many times.

The witness was anxious to get a bill of sale

covering the Marion shovel because he wanted some-

thing in writing ; he did not know then that Schell

was the one entitled to the bill of sale

;

"Q. Didn't you believe, Mr. Feak, when
you had these claims made upon by Mr. Schell,



The Marion Steam Sho vel Co. lOi)

(Testimony of J. W. Feak.)

that there was a conspiracy between Mr. Schell

and Mr. Shaffer and Mr. Niks'?

A. I did. My first reaction was that there

was some skullduggery between them.

Q. And yon testified at the former trial to

the effect that you thought that there was such

a conspiracy, did you not?

A. I may have. I thought that. I have al-

ways thought that."

(Transcript of Testimony, 143, 144)

Eeferring to Plaintiff's Exhibit 6, the letter from

Mr. Mallery to Bogle, Bogle & Gates, January 28,

1931, the witness did not know whether he had given

his attorney information stated there that Schell

was asserting some sort of title to the shovel and

that [93] Schell claimed some sort of title through

the Marion Company, or whether Mallery got that

information from him or not. He didn't know at

the time this letter was written that Schell's claim

was based on a claim of title under the Marion

Company ; he stated that that was the only possi))le

way he could understand how it could be leased. He
did not know at the time this letter was written

that the title claimed by Schell was based on an in-

strument from the Marion Steam Shovel Co. ; he

knew, however, that if there was any valid claim,

that claim would have to be established through the

Marion Company.

He testified earlier that he refused to dispose of

the note and mortgage that he had bought; that
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was in November or December of 1930. The state-

ment in this letter of January 28, 1931 to the effect

that Mailer}^ would be glad to entertain a proposi-

tion for purchase of the mortgage was authorized

by him. He was not willing to sell it without con-

sideration for the claim of the Feak Construction

Co., the equity they had in it that they acquired

from Shaffer when he skipped out leaving behind a

large indebtedness. Attorney Mallery was handling

the foreclosure case to protect Feak's interest as

Feak had instructed him. The mortgage and other

matters were assigned to Mallery; the witness had

too many things pop at that time to watch every

letter and watch every detail.

'*Q. And this note and mortgage was turned

over to him to apply on that account, and that

is why he brought that suit and that is why he

said in that suit that he owned it in his own

right, isn't if?

A. He had the right—I assmned so.

Q. Yes. Now, do I understand your testi-

mony to be, then, that you were not willing to

dispose of that mortgage unless your full and

complete claim against The Marion Steam

Shovel Company was paid, that you were not

satisfied with simply getting your mortgage

money back?

A. No, I would not have been willing to

take that. I refused that.

Q. What did you think you were entitled to ?

A. I thought we were entitled to the value
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of the shovel and any value it had at the time

Shaffer [94]

Q. Why did you think so?

A. Because that was our understanding with

Shaffer at the formation of the corporation.

Q. Well, how did you figure that you had

any claim against Marion?

A. Because Mr, Mies had represented that

Shaffer owned the shovel.

Q. Oh, I see. It is this fraud that you are

speaking of, is that right?

A. That is right."

(Transcript of Testimony 147, 148)

Mr. Kluck was present in Marion Steam Shovel

office the first time Feak saw Niles.

Redirect Examination by Mr. Powers

There was received in evidence Plaintiff's Ex-

hibit 13, a check to the Marion Steam Shovel Com-

pany in payment of the balance they claimed on

the Shaffer shovel; the check is dated March 24,

1930, and is in the sum of $3766.14 ; the check indi-

cates it was cashed, and bears endorsement of the

Marion Steam Shovel Company stamped on the

back. On the left hand corner the check bears nota-

tion: ''Balance due Shaffer shovel #450 type gas-

electric #6183".

November 14, 1930, Lohrer was working for the

Union Indemnity Company handling the actual
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physical operation of completing the work. At that

time Lohrer was doing no work at Feak's direction

for the Feak Construction Co.

Recross Examination by Mr. Swett

Feak did not have various conferences at Attor-

ney Conley's office with Lohrer on the subject of

these lawsuits after the surety company took over

the job. After corporation was formed he made

numerous trips to Conley's office; whenever he came

through Portland, and he discussed with Conley

the shovel as thoroughly as he understood about it.

This was after they got into legal difficulties, late in

1930; upon the inquiry of the Court as to the year,

the witness answered 1931 ; when they were prepar-

ing for the Fossil case and [95] before that ; the only

time he recalled was at the time of the Fossil trial,

July or August 1931. It is possible that he talked

to Conley between the time the corporation was

formed and the time of the preparation for the

Fossil trial ; Conley came to see him in Tacoma once

or twice.

"Q. Why, he talked to you before he filed

the answer in the case to get the information

about it, didn't he?

A. Not after he filed the action. I was in

California.

Q. Where did he get the information that

the name 'Feak Construction Company' was

written on the shovel down there?



The Marion Steam Shovel Co. 113

(Testimony of J. W. Feak.)

A. He might have got it from me, but I

believe Mr. Lohrer probably told him that.

Q. Well, didn't you give him the informa-

tion on which he based those various defenses

of estoppel?

A. I may have given him information which

he later used."

(Transcript of Testimony, 157) [96]

He acknowledged testifying before that Lohrer

was not employed by the partnership from the time

that he was employed by the Union Indemnity Com-

pany in September 1930. He acknowledged testify-

ing before that the Feak Construction Co. was still

interested in that job and still owned the job, except

that they were in default and that the bonding

company took it over and tried to work it out for

them. He didn't know that whatever salary was

paid to Lohrer was going to come out of the cor-

poration in the end. Asked whether all the expenses

were not charged to that job, he answered that he

knew they did charge the trust fund; Mr. Conley

would know better than he ; the money might come

from the Union Indemnity Co. ; he believed they

advanced money; he didn't even know whether they

would advance it by depositing it with the Bank of

California; the witness was out of the picture.

He was interested in how much deficit there was.

When the job was completed the Feak Construction

Co. owed a great deal of money to the bonding com-

pany.

Witness Excused.



114 J. W. Weak vs.

Mr. Powers then read the third paragraph of a

letter written November 14, 1930 to H. R. Lohrer

by J. W. Feak; written from Tacoma. This letter,

which was received in evidence as

PLAINTIFF'S EXHIBIT 15,

was written at about the time the job was completed;

the job was completed about the middle of Decem-

ber 1930 as Mr. Powers understood it. The third

paragraph of the letter reads as follows:

"Do not permit any of the Shaffer equip-

ment to leave the work as Schell who now
claims ownership will have to prove in a

strongly contested court action the authen-

ticity of ownership before he can take posses-

sion, not to speak of his preposterous claim

for rental. If we can smoke Shaffer out of

his hiding place and get him on the stand he

will not dare deny that he transferred title to

Schell but also prepared the rental lease agree-

ment after I secured the chattel mortgage on

his shovel. I should have compelled Shaffer to

put the substance of this in writing instead of

being content with his oral confession in Port-

land when we dissolved partnership. That was

a major error on my part. I made another

when I did not make certain that you were over-

hearing Schell 's conversation with me on the

job during which he stated that he and Shaffer

were partners. He has got together with Niles

[97] against us and now Niles will take the

stand that their partnership was dissolved be-
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fore Shaffer's equipment went on to the Ochoco

job. Niles upon question by myself so stated,

but when I pressed him he soon receded from

his positive stand that this was the case when

I implied that his statement was in contradic-

tion to prior statements from both Schell and

Shaffer and that collusion on the part of any-

one trying- to assist them in furthering a false

claim might lead to becoming involved in a

serious consequence."

Upon offer of counsel for plaintiff to introduce

the record in the prior case of Feak vs. The Marion

Steam Shovel Company to show this was the same

case or the same cause of action that was tried

before and nonsuited, the Court stated that it took

judicial knowledge that this was the same cause of

action.

HARRY R. LOHRER
called as a witness on behalf of the plaintiff, being

first duly sworn, testified as follows:

Direct Examination by Mr. Powers.

He was a partner of the plaintiff, having first

entered partnership with Mr, Feak in 1927, their

business being general contracting, constructing

buildings. They started doing road construction

work in 1930 on the Ochoco Highway. Counsel for

both sides stated for the court that this job was

commenced in January 1930 and was completed in

December 1930.
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Lohrer first met Niles in December 1929. Two
or three days before this, he first met Shaffer, and

Shaffer and he came down from Tacoma and Shaffer

introduced him to Niles. Shaffer had given Mr.

Niles as a reference in connection with a proposi-

tion made by Shaffer to join forces with Feak and

Lohrer in road constructing work. The meeting

with Niles was in the Marion Steam Shovel Com-

pany's office in the Multnomah Hotel in Portland,

and they talked in a general way.

The following day Lohrer went back to talk to

Niles. [98]

"Q. On the following day. And what if any

representations were made to you at that time

concerning the ownership of the Marion steam

shovel we are now talking about in this suit?

A. Why, I told him that I had come in to

verify the reference, that Mr. Shaffer had

referred to him as a reference, and then we

talked about the shovel and I told him that

Shaffer claimed that he had bought a shovel

from him and he said that he had."

(Transcript of Testimony 167)

Mr. Cox was there at the time and also Mr. Kluck,

he thought. They talked about Shaffer's business,

and Niles said he was a good estimator, a good

contractor, that he had known Shaffer for a long

time, spoke very highly of him. gave him a good

recommendation and bore out all that Shaffer had

claimed for himself. Mention was made of other
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equipment, Niles saying Shaffer had a contractor's

equipment, and a shovel, and was a good contractor.

Lohrer testified that Feak had sent him down and

Feak came down himself a few days later at which

time in a room at the Multnomah Hotel, Lohrer in

the presence of Peak, asked Niles to confirm his

representations concerning ownership of the Marion

shovel. This was prior to the time the partnership

arrangment was entered into with Shaffer. Witness

seemed to think that Shaffer came in later during

the meeting with Niles.

After the Ochoco contract was let he talked with

Niles again, at which time the partnership brought

a second shovel similar to the Shaffer shovel. He
thought the second shovel was bought about the

27th of January 1930. That was the last time he

saw Mr. Niles. The witness went down on the job

then, and didn't come up from the job but once

or twice.

The first time the witness saw Mr. Schell was in

May of 1930; no conversation at that time with

Schell, although they might have been introduced.

He believed he saw Schell later driving through

the job, [99] but recalled no conversation with him

until December of 1930, just before the job was

completed. That was just at the time, he thought,

two papers were served upon him (Lohrer) for an

attachment made on the shovel by Schell. Other

shovels and machinery were being attached there

every other day or two. The equipment was being
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attached for claims for parts or repairs, and the

Marion Steam Shovel Company took the other

shovel. At that time he was working for the Union

Bond and Indemnity Company; the bonding com-

pany took over the contract in September 1930.

Every attachment or paper served was referred by

the witness to Mr. Conley, the attorney for the

bonding company.

"Q. Now, you saw Mr. Schell in May down

on the job, but you say you don't remember

talking to him, you might have met him. When
did you see him there again, if any time, be-

tween May and December'?

A. Well, I believe I seen him go through

the job with his car, but he didn't stop to talk

to me. I had sent for him to come down and

he did come down but I didn't see him at the

time he came down.

Q. When had you sent for him to come

down?

A. Well, I believe just about in July.

Q. How was it that you had sent for him

to come down?

A. Why, Mr. Feak told me to send for him,

said he wanted to have a talk with him.

Q. About what?

A. About some rental claim.

The COURT: When was this?

A. That was in July of 1930."

(Transcript of Testimony 173)
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Mr. Powers handed the witness Defendant's Ex-

hibit D and the witness identified it as a claim for

rental dated July 17. Asked whether that refreshed

his memory as to the time that he tried to get in

touch with Schell, he answered, Yes, just around

that time. He thought they tried to get in touch

with Schell just before this; yes, just before that;

they were trying to get in touch with—no, he

thought he got that afterwards; he knew he did;

he wanted to get in touch with Schell about this

claim he had received. He got in touch with

Schell—wrote him a letter or else sent him a wire;

someone had given [100] him Schell 's address,

maybe one of the men on the shovel; he asked him

in the letter to come down and talk to Mr. Feak.

Schell did come down; the witness didn't talk with

him. He was out on the grade when Schell came

down. He didn't talk next with Schell on the job

until late in the latter part of the job, and was

positive of that.

About the time the claims were being made by

Schell for rental, the witness wrote Conley about

this. Mr. Conley told him he didn't take it seri-

ously. Yes, Feak Construction Co. relied on advice

of counsel in not pursuing the inquiry or matter at

that time. The foregoing came in over defendant's

objection and exception to the effect that the testi-

mony was immaterial and not binding on the de-

fendant. This testimony was admitted in evidence,

not as binding upon the defendant, but as evidence

to show diligence. Yes, he did rely on the state-
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ment made by Niles as to the ownership of the

equipment in entering the partnership with Feak

and Shaffer and in taking the Ochoco job. They

set np Shaffer's equipment in the partnership as

part of their capital assets when they secured the

job. No, he wouldn't have entered into any arrange-

ment with Shaffer if he hadn't had that representa-

tion from Niles.

Cross Examination by Mr. Swett

Attorney for Defendant,

"Q. Mr. Lohrer, you also had certain rep-

resentations made to you with reference to

Shaffer's claiming ownership of the equipment

by Shaffer himself, didn't you?

A. Yes, sir."

He did not have references in the form of a

couple of small banks that he checked up with. He

didn't know just where Feak had gone in his in-

quiries. No, he did not know that Feak had made

some further inquiries among contractors and other

parties; no, that wasn't discussed between them be-

fore entering this partnership arrangement. This

partnership arrangement was entered into after the

job was let; after they secured a job. Yes, he felt

he did not enter into a partnership arrangement

until January 16, 1930, when the contract was let

—

they didn't have anything to work on until

that [101] time. The bid to the State of Oregon

was made just a few days ahead of that time; he
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did not just recall. Whether there were at least a

couple of weeks between the time the bid was made
and when it was accepted, he didn't know. That

bid was filed in the name of J. W. Feak Construc-

tion Co.; yes, that meant the partnership of Feak,

Lohrer and Shaffer. He didn't say that that was

the partnership that made the bid to the State of

Oregon—he said it was the Feak Construction Co.

Yes, the same company got the contract that made

the bid—Shaffer wasn't in that company; it was

the same name. As to whether the bid was made

by Feak and Lohrer and the contract made by

Feak, Lohrer and Shaffer, he didn't know how they

were fixing that; the agreement was that when

they had secured a job due to Shaffer's bidding

then they would enter into a partnership. As to

when an application for a bond on this job was

filed, he didn't know. Feak attended to all business

details. As to including with their application for

^irety bond all their assets he didn't set that up;

yes, his partnership did. As to whether the applica-

tion for the Feak Construction Co, was filed in the

name of Feak, Lohrer and Shaffer he didn't know

—he was strictly a construction man, and didn't

have anything to do with the business part of it.

As to his being sure a moment previously that this

equipment of Shaffer's was listed with the surety

company, Feak had explained to him that they

would have to list all their capital assets. As to

whether he ever saw the statement that was filed
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with the surety company, if it called for his sign-

ing he would say he did. No, he didn't remember

its contents. Asked whether he knew as a matter of

fact that Shaffer's equipment was listed on that or

not, be answered, "No, so far as me actually seeing

that or remembering that I read it or see it. Unless

you have it and I see that my signature is on it I

don't recall." Yes, that application to the bonding

company would have to be submitted before Janu-

ary 16, 1930, the time the contract was entered into.

He believed Feak told him that he had satisfactory

bonds, arrangements made; yes, before the bid was

filed. The arrange- [102] ment with the bonding

company was probably to bond the Feak Construc-

tion Co., a copartnership composed of Lohrer, Feak

and Shaffer; as to whether that was a fact, he

couldn't say.

He testified that he talked to Niles in December;

no, he did not testify at the previous trial that he

talked to him the first time in January. No. his

talk with Niles about the second shovel occurred

after the contract was awarded; he was sure of

that; it was in the latter part of January.
,

Every question of an attachment or claim, with

no exception, he talked over with Mr. Conley. No,

he did not talk the rental litigation over with Mr.

Conley several times in Mr. Conley 's office—they

came down to him—he never left that job except

once. Mr. Conley came to see him after the job

was finished, and he gave him all the information
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he could; that was probably about 1931 or 1932;

Conley asked him for some papers or records and

he tried to get them ; the witness met him in Seattle

and they went to Tacoma. He wrote to Conley on

the subject of the rental lawsuit before the job was

completed; he didn't think he came to see Conley

about it. As to whether he told Conley shortly

after that last suit was filed that Schell had per-

mitted that shovel to remain on the job with the

name "J. W, Feak Construction Co." printed on

it in large letters, he thought he wrote that. He
didn't keep copies of his correspondence. He had

no typewriter. When attachments began to come

in he had a stock form which he used acknowledging

receipt of the attachment and sending it on to Mr.

Conley. No, he didn't think he kept copies of any

letters that he wrote to Mr. Conley about this rental

litigation.

*'Q. You told Mr. Conley, did you not, that the

shovel was owned, not by Schell, but by Schell

and Shaffer, didn't you?

A. Never. '

'

(Transcript of Testimony 188)

[103]

He was not working for the Feak Construction

Co. but was working for the Union Indemnity Com-

pany after that company took over the job. He
had a keen interest to finish the job with their

heads up. He believed the Feak Construction Co.,
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a corporation, had a financial interest in that job

after the surety company took it over ; interested in

case of something being left over, and if there was

a deficiency the corporation would owe that to the

bonding company. He believed that the papers on

the rental case were served upon him. He didn't

attend that trial at Fossil at all. He probably read

the papers served on him in the rental case, and

saw a lease from Schell to the Feak Construction

Co., signed by Shaffer, attached as an exhibit to

the complaint. He remembered a notification from

the Highway Department which he referred to Con-

ley, he guessed that it included the same lease that

was attached as an exhibit in the complaint to the

rental case.

"Q. And you noticed in that rental ease,

did you not, that Mr. Schell in asking for rent-

al, gave credit to the Feak Construction Com-

pany for the payment that Mr, Feak had mad(^

of some thirty-seven hundred dollars as the final

payment on the shovel ? He specifically so

stated in his pleadings. You saw that, didn't

you?

A. If it was there I did. If it was in

that "

(Transcript of Testimony 190)

As to the copy of the lease received from the

State Highway Department, and as for the letters

that he got from Mr. Senn written in behalf of
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Schell he sent everything that came to Conley. He
read it first and then sent it over. Yes, he had

confidence in Mr. Conley and still had. Yes, in

referring to an attachment by Schell, he probably

meant the replevin case for the possession of the

shovel. He knew about it when it was filed.

He was present when the original contract of

partnership was made between Shaffer, Feak, and

himself; it was not written. The arrangement was

that Shaffer would put in his equipment and they

would furnish capital [104] and other equipment

they had or needed and enter road construction

with Shaffer as manager; to be split three ways;

they were all together, hook, line and sinker ; if they

lost they all lost ; if they made a profit, they all made

a profit. The witness said, "We threw in what we

had, our money, and he put in what he had." Asked

whether the reason he was not helping fight that

foreclosure case, that Fossil trial, was that he fig-

ured it was Feak's battle on that mortgage, he testi-

fied, yes, and then he was ill too. As to whether he

figured that it was the company's battle at that

time, he believed he had assigned all his interest

to any of those suits. He didn't know; he wasn't

worrying about them. As to whether he paid any

attention to them, no, he didn't know anything

about them.

The witness was handed Plaintiff's Exhibit 11,

an assignment from the Feak Construction Co., a

partnership, and the Feak Construction Co., a cor-
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poration, to Feak. In signing Plaintiff's Exhibit

No. 11, lie signed once for the corporation and once

for the copartnership. As to which partnership he

signed for, he signed for any that existed ; he signed

for both. He signed no assignments other than

Exhibit 11 concerned with any lawsuit.

''Q. (By Mr. Swett) Mr. Schell actually

talked to yon on more than one occasion over

there, didn't he, Mr. Lohrer?

A. Yes.

Q. And he told you that he is the one that

signed those notes and he is the one that owned

that shovel, didn't he?

A. No, I don't recall any such conversa-

tion."

(Transcript of Testimony 198)

"Q. You wanted to keep that shovel on the

job until the job was over, didn't you?

A. Yes.

Q. And you didn't want to have any liti-

gation to come to trial until after the job was

over, is that right ?

A. Yes, were interested in keeping it on

the job.

Q. I say, you didn't want any trials to come

up on that shovel until after the job was over,

isn't that right?

A. Yes." [105]

In December 1930 when he talked to Schell, Schell

said he was going to take the shovel away because

the rent on it had not been paid.
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"Q. Did you discuss the matter any further

with him at that time ?

A. No, I wouldn't talk to him much.

Q. What else was said?

A. Well, that is about all.

Q. Did he talk to you about his conditional

sales contract at that time %

A. No.

Q. Did he talk to you about these notes that

he had signed with the Marion?

A. No.

Q. Well, you knew that he was having

trouble with the Marion Steam Shovel Com-

pany over that title, didn't you?

A. In December?

Q. Yes.

A. That Mr. Schell was having trouble with

the Marion Steam Shovel Company?

Q. Over title to this same shovel ?

A. No.

Q. Why, hadn't Mr. Feak and you discussed

that matter after Mr. Feak found it out from

Mr. Niles in November of 1930 ?

A. I didn't talk with Mr. Schell much about

that shovel. Too busy. Didn't want to.

Q. Why didn't you want to

?

A. Because I had enough on my mind to

keep that job going.

Q. Wasn't it a pretty serious matter, if you

thought you owned that title, for somebody to

be claiming title and asking heavy rental?
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A. I had all my confidence placed in Mr.

Conley 's reliability to advise me on those things.

Q. Then the reason you didn't want to talk

to Mr. Schell any more was the reason you

figured that that was up to your attorney to

attend to?

A. Yes.

Q. And you didn't even go into the question

of why he claimed title ?

A. No, I didn't feel I was competent to go

into that.

Q. Did you go into that lease at that time?

A. No, sir."

(Transcript of Testimony 200, 201)

As for the attachments, the Marion Steam Shovel

Company attached and took possession of the second

shovel; there was an attachment of a Bueyrus

steam shovel by some firm whose name he didn't

recall; some material firms made attachments;

there were attachments on tents and attachments

for repairs to both shovels. [106] Asked whether

in testifying previously that attachments were filed

every day or two, he hadn't exaggerated, he an-

swered that the attachments were very frequent.

Possibly there might have been twenty attach-

ments altogether. Yes, every time a lawsuit was

filed he sent the papers on to Conley and gave him

such information as he had.
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Redirect Examination by Mr. Powers.

At the time of the lawsuit at Fossil he was at

home, Mercer Island, Seattle, Washington. As to

whether he was financially able to go to that trial,

no, he was broke.

HUGH F. COX,

called as a witness for the plaintiff, being first duly

sworn, testified as follows:

Redirect Examination by Mr. Senn.

Resides in Portland, present occupation is con-

tracting foreman. He worked for Marion Steam

Shovel Co. from the latter part of 1927 to the

middle of 1930, continuously except for four months,

Mr. Niles, District Manager, hired him; his duties

were as salesman for the Marion Steam Shovel

Company. Niles was District Manager of Oregon,

Washington and parts of Idaho and Montana ; Niles

gave the orders and directions; there was nobody

in this district superior to Niles. Witness originally

sold the shovel in question to Schell in January

1929, and Mr. Niles was present. Counsel for de-

fendant at this time admitted that the shovel in

question had been sold to Schell in January, 1929

by the Marion Steam Shovel Company under a con-

ditional sales contract and notes for the purchase

thereof were executed by Schell and that Niles had
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knowledge of this contract with Schell. Shaffer had

no interest in this shovel when it was purchased,

and never had any interest so far as the witness

knew. [107]

Yes, he went to Dayville and got Shaffer to sign

the mortgage to Feak. Mr. Home in the Seattle

office, who was office manager for Mr. Niles, called

him and instructed him that he was mailing a cer-

tain chattel mortgage running from Shaffer to Feak

on the gas-electric shovel and for the witness to

take it to Dayville and have Shaffer sign according

to arrangements by telephone that had been made

with Shaffer. The following evidence relative to

conversations between Home and Cox came in,

over defendant's exception and objection to the

effect that same was immaterial, and there was no

showing of any authority to bind the company by

such statements:

"A. I told Mr. Home that I objected very

strenuously to completing the deal and asked

him if Mr. Niles was in his office [108] and he

said he was not, and I told him then to go ahead

and get hold of Mr. Niles and that if he insisted

then that I go over and have the mortgage

signed that I would do it, but that I considered

it illegal and it was against my better judgment

and for him to so tell Mr. Niles. In the morn-

ing the mail came down with a letter from Mr.

Home and the papers to be signed, in which

Mr. Home stated that Mr. Niles had talked to
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him and said that they had had it up with the

attorneys of The Marion Steam Shovel Com-

pany in Marion, Ohio, and for me to go ahead;

so I proceeded to take the papers over to Day-

ville and had Mr. Shaffer sign the chattel mort-

gage and I witnessed the paper and brought it

back and mailed it up to the Seattle office.

Q. (By Mr. Senn) Now, when you told

them it was illegal did you tell them the reason

why it was illegal?

A. My recollection is that I did, that we

couldn't issue a bill of sale on a shovel on which

we already had a conditional bill of sale.

Q. How is that again?

A. That we couldn't issue a bill of sale to

one person on a shovel on which we had already

a condition bill of sale to another person.

Q. What do you mean by a conditional bill

of sale?

A. That we already had a conditional bill of

sale out to one person and we couldn't give

an extra bill of sale to another person or we

would be giving title to two different people

on, the same equipment.

Q. Who was that other person ?

A. Mr. S. S. Schell.

Q. Well, did you tell Mr. Home about that

at that time?

A. Yes.

Q. And what did he say ?
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A. He said in his letter that they had taken

it up with the home office in Marion and that

the attorneys there advised them that they were

perfectly legal."

(Transcript of Testimony 208, 209)

He took the papers to Dayville and had Shaffer

sign the chattel mortgage and he mailed it to the

Seattle office.

Cross Examination by Mr. Swett. [109]

December 1929 and January 1930 he worked on

salary and commission for Marion Steam Shovel

Company and was not an independent contractor.

Yes, all orders had to be confirmed by the home

office before they were valid contracts. Niles had

a revolving fund of a few thousand dollars to take

care of local expenses. All local bills were paid

from here out of that revolving fund. Mr. Home
would be rated as a clerical employee.

After this shovel was purchased by Schell it went

onto a job at Wind River; the name of that jol)

was R. W. Shaffer; yes, that is what they called

the partnership of Schell and Shaffer. He didn't

know whether after the first payment made by

Schell every other payment that came came from

R. W. Shaffer. Those payments were made direct

to the home office at Marion, Ohio. Yes, he knew

what the agreement was for that shovel at Wind

River. No, he knew of no later arrangements be-

tween Shaffer and Schell. No, he never went into
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that matter. Yes, quite a little later in the year

—

towards the end of 1929—after the Wind River

job, the shovel went to a job at LaGrande; that job

was Shaffer's, and as far as Cox knew, Schell had

nothing to do with it. He didn't know under what

arrangements Shaffer had that shovel on the La-

Grande job; no, he didn't know whether Shaffer

had later acquired title to the shovel or not; no, he

didn't know whether that contract had been as-

signed to Shaffer or not.

Cox first saw Feak in January 1930 when the

Ochoco bid was made—either just prior to the

award or right afterwards. A few days after Janu-

ary 16th he talked with them about buying the

second shovel; Cox couldn't recall whether he talked

to Feak at the request of Niles or upon his own

initiative. He talked to Feak in Feak's room in the

Multnomah Hotel in Portland. Then there was a

final conference at which were present Niles, Lohr-

er, Feak, Shaffer, and himself; this was sometime

in the latter part of January 1930, shortly after the

job was awarded. It was stipulated that the second

shovel was [110] sold on the date shown by the

contract—January 27, 1930. Yes, the shovel was

sold on the day that they had said conference. No.

he didn't introduce Niles to Feak at that confer-

ence. Yes, at the previous trial he probably said

he didn't know whether he introduced him or not.

Cox was pretty positive that he didn't introduce

him.
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Company files bearing his own handwriting were

handed the witness to refresh his memory, and he

testified that about February 17, 1930 he met Feak

in Portland and tried to collect $1882.98 or get

Feak to advance it for Shaffer according to an

itemization : March 3d $820, January and February

$1062.98, open account $941.72. Yes, the open ac-

count was in addition to the $1880; yes, he endeav-

ored to collect all these items from Feak; as to

whether he concealed what those items were from

Feak, Cox had not recollection as to what he told

Feak; he assumed he told him just what it shows

there. He didn't remember whether Feak was will-

ing to pay at that time.

Mr. Kluck's capacity at the time was as office

man in the Portland office. He (Kluck) had two

accounts that the witness knew of in the city at the

same time. He was a salaried employee of Marion

Steam Shovel Co.

"Q. Yes. Now, you mentioned something to

the effect that you objected to this mortgage

transaction because the Marion already had out

a bill of sale. They hadn't issued any bill of

sale prior to that time ?

A. Conditional sale bill.

Q. You mean conditional sale contract, don't

you?

A. Yes.

Q. Yes; and the party that you were trying

to protect at that time was Mr. ScheU, wasn't

it«



The Marion Steam Shovel Co. 135

(Testimony of Hugh F. Cox.)

A. Mr. Schell primarily, and all of my cus-

tomers secondarily, and The Marion Steam

Shovel Company.

Q, Right. Yon didn't want The Marion

Steam Shovel Company giving out a bill of

sale to the wrong party.

A. I didn't want them placing any customer

of themselves in a position that they might get

hurt.

Q. Did you know whether or not The Marion

Steam Shovel Company prior to issuing that

bill of sale to Shaffer, had inquired of [111]

Shaffer as to whether he owned that contract?

A. I did not.

Q. You didn't know that?

A. No.

Q. Did you make any inquiry on that point ?

A. I did not."

(Transcript of Testimony 221, 222)

Redirect Examination by Mr. Senn.

Q. Say, there is just one question, Mr. Cox:

Mr. Kluck, who worked for The Marion Steam

Shovel Company, I want to ask you whether

he did not also keep the accounts of Mr. Shaf-

fer?

A. He did."

(Transcript of Testimony 222)

Yes, Lohrer, Niles and himself had the first con-

s^ersation about Shaffer in the early part of De-

3ember 1929.

Witness Excused.
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Stipulation was made between counsel that Mal-

lery would testify if present that the $750,00 Feak

testified paying him in the Wheeler County case

was a reasonable attorney's fee.

It was likewise stipulated that summons was

served on Lohrer December 15, 1930 in the rental

case instituted in Douglas County, Oregon, later

removed to the Federal Court,

Thereupon plaintiff rested and defendant moved

the court for an order of involuntary nonsuit.

"Mr. SWETT: Well. I want to make a

motion at this time.

The COURT: Motion for nonsuit?

Mr. SWETT: Yes.

The COURT : Well, you can dictate it in the

record for the purposes of the case if you want

to, but this court in entertaining motions for

nonsuit follows the rule in the State courts, that

is, a nonsuit must be overruled if there is a

scintilla of evidence. You may dictate it during

the noon hour and I will overrule it. I don't

want to pass on this question of a motion for

a nonsuit. On a motion for instructed verdict

the court passes on the question of whether or

not there is any substantial evidence. You may

dictate it during the lunch hour,—during the

recess, I mean, and note that it is overruled

and an exception allowed.

Mr. SWETT: Very well. Your Honor."

[112]

After the denial of the motion for nonsuit, de-

fendant put on its case.
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DEFENDANT'S TESTIMONY.

HORACE L. NILES,

called as a witness in behalf of defendant, being

first duly sworn, testified as follows:

On Direct Examination by Mr. Swett.

He has been with the Marion Steam Shovel Com-

pany since July of 1927, In DeceHaber 1929 and

January 1930 he was District Manager. The extent

of his authority was that of supervising sales and

service in the territory. He did not have indepen-

dent authority to execute for the Marion Steam

Shovel Co. anything in legal form, contracts or

otherwise. He had no authority whatsoever to make

any representations in behalf of the Marion Steam

Shovel Company.

He first met Feak about the middle of January

1930 and as to when he first met Lohrer. he couldn't

say whether it was a few days prior to that time or

after. At the first conversation with Feak, Lohrer,

Shaffer, and Cox were present besides himself. He
thought it was a few days prior to that that he first

met Lohrer. Mr. Shaffer, he believed, brought Lohrer

in to the office. It was just an introduction; they

talked a few minutes, and Shaffer took Lohrer out.

He made no representations whatsoever at that time

about Shaffer; nothing was asked about Shaffer. To

the best of his recollection the date might have been

around the latter part of December; he had no way

of fixing the time.
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Just prior to the time the contract of sale was

made to them on the second shovel, Lohrer came to

the office, and asked about Shaffer.

"Q. And what was your conversation with

Mr. Lohrer at that time ?

A. Well, Mr. Lohrer came in to the office

and said that he wanted to talk to me about

—

something about Shaffer.

Q. All right, what else was said ?

A. He asked me what I knew about Shaf-

fer, and [113] I told him that I had knowai

Mr. Shaffer only since the time we sold the first

shovel to Mr. Schell and Mr. Shaffer and that

he had always been prompt in his dealings with

us, he had made his payments promptly, and as

far as I knew he was a good contractor, and

that up to the time, that time, why, our busi-

ness relations had been very satisfactory.

Q. Was that the fact?

A. That was the fact."

(Transcript of Testimony 229)

That was right, that he had only known Shaffer

during the pendency of that Wind River job and

afterward. It was witness's understanding that as

partners Shaffer and Schell were both interested

in the shovel; they were partners on the Wind
River job, and operated there, he believed in the

name of R. W. Shaffer. After the first, the down

payment on shovel, payments were made by Shaffer.
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At the time of the sale of the second shovel, Cox,

Shaffer, Lohrer, Feak and himself were all present.

Yes, the only thing talked about at that time was

the sale of the second shovel. Nothing whatever was

said regarding Shaffer in reference to his abilities

;

Shaffer was there all the time during the conversa-

tion. That was right, the only time he talked to

either Lohrer or Feak on the subject of Shaffer's

connections, abilities, ownership of equipment, or

any subject, and Shaffer not being there was at the

time he talked to Lohrer. Yes, at the other con-

ferences, Shaffer was present.

"Q. All right, did you ever make any rep-

resentations or statements to Mr, Feak or Mr.

Lohrer with reference to the ow^lership by Mr.

Shaffer of any equipment other than the Ma-

rion Steam Shovel"?

A. No, sir."

(Transcript of Testimony 232)*******
Nothing was said about Shaffer the time he met

Feak in the lobby of the Multnomah Hotel, which

was two or three months after the second shovel

was sold. He did not recall saying anything about

Shaffer at any later time. [114]

He didn't know at the time about the partnership

being dissolved and the corporation formed. No,

he never knew about the lease from Schell as lessor

to the Feak Construction Co. as lessee. The first

that he heard of that lease was about the time of
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the trial between Feak and Schell; he meant the

trial at Fossil. His knowledge of that trial was just

hearsay.

The value of the shovel in question at the time

the job was completed was about ten thousand

dollars.*******
The payment by Feak of $3766.14 included the

open account, amounting to about $941.72; yes.

Home, Cox and himself worked on the matter.

Niles presented the open account to Feak, together

with the amount of the notes in arrears on the pay-

ment of the shovel. Mr. Feak had a statement item-

ized on those accounts. That was along in the latter

part of March 1930. He did not have the notes in

possession at that time; they were at the office of

the Marion Steam Shovel Company ; the home office

had, however, given him notice of the amount of

the notes. Those notes were signed by Schell; yes,

Feak was informed of that.

DEFENDANT'S EXHIBIT O,

heretofore marked for identification, was received

in evidence upon the witness identifying it as an

office copy from the files of the Marion Steam

Shovel Company office in Seattle. Said Exhibit O
is copy of letter dated March 14, 1930. Witness

testified respecting mailing of said letter that they

always mail their letters the same date they were

written. Said letter addressed to Mr. Feak by the

Marion Steam Shovel Co. by Mr. Home reads:
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"Relative to the question brought up in our

conference yesterday as to whether or not there

is a final note of $820. due April 3 on Mr.

R. W. Shaffer's shovel #6183, wish to advise

that after returning to our office we looked

up the contract and find that the final note on

this shovel, in amount of $820. principal, is

due April 3, 1930. In addition to the cash pay-

ment made at the time order contract was

signed, fifteen consecutive monthly notes of

|820. each were given, all dated January 3,

1929, which would make the last note due

April 3.

The present status of the account therefore,

figuring interest to [115] March 7th, inclusive,

is as follows:

—

Open account balance for parts $941.72

Notes on shovel:

Note due Jan. 3, 1930 820.00

Paid, on principal only,

1/13 680.90 139.10

Note due Feb. 3, 1930 820.00

Note due Mar. 3 820.00

Interest at 6% on above notes to

March 7 167.37

Note due Apr. 3, 1930 820.00

Interest at 6% on note due Apr. 3 to

March 7 57.95

Total $3,766.14
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Trusting that the above information will

serve your purpose, we remain very truly yours,

The Marion Steam Shovel Company, By L. E.

Home."

"Q. (By Mr. Swett) Now, Mr. Niles, did

Mr. Feak make any claim to you at that time

or any other time that you had represented to

him at any time that the shovel was paid for

in full at the time the J. W. Feak Construc-

tion Company took that contract ?

A. No, sir, he did not.

Q. Never made any such claim ?

A. No, sir, never.

Q. Was any such claim ever at any time

communicated to you as having been made to

anyone under your supervision at The Marion

Steam Shovel Company?

A. No, sir, positively not.

Q. Now, do you recall having a conversation

with Mr. Schell about a mix-up over the title

to this shovel?

A. I phoned to Mr. Schell regarding that

matter.
j

Q. About what time?

A. Well, as near as I can recall, it was in

May, sometime in May, latter part of May.

Q. What year?

A. 1930.
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Q. What was the occasion of your calling

him?

A. Well, I had heard a rumor that Mr.

Shaffer had been kicked off the job or had left

the job and also left the company, and I was

anxious to get in touch with Mr. Schell and

learn whether or not Mr. Schell did own any

equity in that machine and see what the situa-

tion was there, so I called Mr. Schell on the

phone. I anticipated that in the event that

Mr. Shaffer had left and he had misrepresented

his statements

Mr. SENN : We object to that.

Mr. SWETT: Don't tell us what you an-

ticipated.

The COURT: Yes.

A. that we would get hold of Mr. Schell

and learn the facts of the case.

Q. (By Mr. Swett) You wanted to get

the facts?

A. I wanted to get the facts.

Q. I believe you testified something [116]

this morning about not knowing that Mr. Shaf-

fer was out of the partnership until after the

Fossil trial.

A. Well, I would like to correct myself on

that. I did know at this time that I called Mr.
'

Schell, when I was advised of the fact.

Q. And that time was in May of 1930?

A. That is right.
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Q. And did you find out at that time whether

Mr. Schell did make any claim to the owner-

ship?

A. Mr. ScheU did.

Q. And did you then communicate with

Mr. Feak? J

A. I did.
'

Q. And what conversation did you have with

him and where did it take place and when?

A. I went to his office in Tacoma and told

him that

Q. What time? What date?

A. Well, it was May 27th, 1930.

Q. All right.

A. And I told him that I had talked to Mr,

Schell on the phone, Mr. Schell had claimed

that Mr. Shaffer had no rights in that shovel

and had no equity in the shovel, and that he

was holding The Marion Steam Shovel Com-

pany more or less responsible, and I told Mr.

Feak that I would like to make some sort of an

arrangement whereby we could adjust the mat-

ter without any court proceedings and settle it.

Q. Well, did you say anything to him at

that time about purchase of the mortgage,

Feak's mortgage?

A. I believe I did, yes, sir.

Q. Did those negotiations result in your

purchase of the mortgage or not?

A. Yes, sir.
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Q. You mean you did purchase the Feak

mortgage %

A. Oh, no, we didn't purchase the mort-

gage.

Q. You didn't purchase the mortgage?

A. Didn't purchase the mortgage.

Q. Now, in your conversation with Mr.

Feak state whether or not you acquainted him

as to the circumstances of the Schell shovel,

the contract, and so on?

A. I did.

Q. What did you tell him ?

A. Well, I told him that the contract was

made out in Mr. Schell 's name but that we had

always supposed that it was a partnership and

that Mr. Shaffer had had an interest in the

shovel, but that after talking to Mr. Schell we

found that he hadn't.

Q. Now, up to that time did you believe

—

what is the fact as to who you believed owned

that shovel up to the time you talked to Mr.

Schell?

A. Well, I believed that [117] Mr. Shaffer

owned the shovel."

(Transcript of Testimony 243-246)

About the time Shaffer and Schell had their

settlement, Shaffer came to his office and advised

him that in his (Shaffer's) settlement with Schell,

Schell had turned over the shovel and some other

equipment, which consisted, as he remembered, of
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one or two small trucks, and that he had full own-

ership of the shovel.

Yes, he had one other conversation with Feak,

sometime prior to the talk that he had with him

on May 27th in the lobby of the Multnomah Hotel.

It was just a short friendly talk. After May 27th

he had another talk with Feak; this was about the

time of the foreclosure trial at Fossil; Mr. Mallery

and Mr. Feak came into the office of the Balzer

Machinery Co. where Niles was working—he was

with that concern from January 1, 1931 until Octo-

ber or November 1, 1932. Mallery and Feak ad-

vised him of their trial at Fossil and wished him

to give them any information he could that could

assist them in the trial, and he told them that he

could give them no further information than he

had already given Feak. He never made any false

statement to Feak relative to the status of this

shovel or the shovel contract. Never did he at any

time make any statements to Feak which were cal-

culated to or which tended to lull him into a false

sense of security.

Cross Examination by Mr. Powers,

Attorney for Plaintiff:

Niles' first meeting with Lohrer was the one he

referred to in the latter part of December, 1929.

"Q. And what was that meeting about?

A. Well, it was just a general—just Mr.

Shaffer brought him and introduced Mr.
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Lohrer to me, and I knew at that time Mr.

Shaffer was figuring with Mr. Lohrer and Mr.

Feak with the possibility of getting work."

(Transcript of Testimony 249)

Witness was interested in road building jobs that

were being let from time to time, yes.

As to whether Niles saw Lohrer again the next

day after [118] his first conversation with Lohrer

and Shaffer, that might have been the day he was

referring to. It was a short time before—or after

—the sale of the second shovel that Lohrer came

into the office; Niles wasn't sure. He first saw

Lohrer in December 1929, and the shovel was sold

January 27th, 1930.

He never talked with Feak about Shaffer owning

a shovel and other equipment free and clear; Feak

never at any time asked Niles about Shaffer's finan-

cial status.

No, when Lohrer talked with Niles alone, Niles

did not tell him that the shovel was owned by Shaf-

fer and Schell. Niles told him that as far as he

knew the shovel was owned by Shaffer and Schell.

"Q. Now, you were the District Manager

here of the Marion Steam [119] Shovel Com-

pany, weren't you?

A. I was.

Q. And you know that when men go into

contracts of the size that they were contem-
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plating here that it is a very serious question as

to the ownership of equipment, do you not?

A. I do.

Q. And you knew that they were contem-

plating going into an arrangement with Shaf-

fer, didn't you?

A. I didn't know that until after—that is,

I knew that they were planning on figuring to-

gether, but I didn't know there was anything

definite until after the letting of this Ochoco

job in Eastern Oregon.

Q. You knew that they were figuring to-

gether ?

A. Yes.

Q. And you knew that Mr. Lohrer was ask-

ing you as to the ownership of that shovel,

didn't you?

A. Yes.

Q. Now, isn't it a fact, Mr. Niles, that you

had records that you could have examined and

you would have seen that Mr. Schell had bought

that shovel, and not Mr. Shaffer, that all the

notes were signed individually by Mr. Schell,

that the contract of sale was made to Mr.

Schell individually, and that you were there at

the time that it was sold to him?

A. No, I wasn't there at the time it was sold

to him.

Q. You passed on the contracts that came

in your territory, didn't you?

A. I did not.



The Marion Steam Shovel Co. 149

(Testimony of Horace L. Mies.)

Q. You never saw the contract %

A, I didn't see the contract until after one

copy, the third copy, was returned to our files.

Q. And when would that have been?

A. That would have been about ten days

after the contract was signed.

Q. Well, you had seen the contract and it

was made out to Schell. That was almost a

year before you talked with Lohrer, wasn't it?

A. That contract was made out during my
absence from the office and sent to Marion, to

The Marion Steam Shovel Company, and the

contract was signed by Mr. Cox. I hadn't seen

the contract prior to the time it went to our

home office.

Q. Yes, but you say a copy was sent back to

you ten days later.

A. That is right.

Q. And that was kept with your records

here, was it not?

A. That is right.

Q. And your records showed, then, that

Schell under that contract was the owner of

the shovel?

A. That is right.

Q. And that Shaffer's name did not appear

in there?

A. That is right, [120] yes, sir.

Q. That is true?

A. Yes, sir.
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Q. Well, isn't it a fact that you were quite

anxious to have Shaffer and Feak and Lohrer

get together in the construction business?

A. Yes, were always anxious to get different

contractors together to secure work where we

might sell a shovel."

(Transcript of Testimony 251-253)

No, it wasn't a fact that about that time there

was what was referred to as a delicate situation

existing between the Marion Steam Shovel Com-

pany and Shaffer with reference to his accounts.

An inter-office communication of February 17th,

1930 was handed the witness for purposes of re-

freshing his recollection. The witness testified that

that only pertained to the open account; there was

a delicate situation there apparently existing. The

witness went on as follows

:

"A. Yes, in that respect I would say we

were trying to protect our interests there.

Q. And you were concerned about getting

your money there, weren't you"?

A. Yes.

Q. And isn't it a fact that after you had that

that you wanted to start selling parts and

equipment to Feak and Lohrer ?

A. Yes, we preferred having

Q. Yes, you wanted to deal with someone

that had good credit, instead of Shaffer, at

that time, isn't that true?

A. That is true."

(Transcript of Testimony 254)
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The Shaffer account possibly ran over a matter

of two or three months.

Niles testified he directed the arrangement of

delivering the bill of sale to this shovel to J. W.
Feak. Witness denied that Mr. Cox at that time

called it to his and Home's attention that Schell

was the owner and that Shaffer had no interest in

the shovel. Witness didn't know whether Mr. Cox

had called it to the attention of his office. Yes, he

had the bill of sale to Shaffer delivered to Feak:

"Q. Yes; and you did that even though at

the same time in the records there there was

this sales agreement to Schell that the shovel

had been sold to Schell ?

A. I did.

Q. And you had a copy of that [121] agree-

ment here and the home office had the original?

The COURT : Yes, he said he did.

Q. (By Mr. Powers) And that bill of

sale was executed—the bill of sale on this

shovel that you delivered to Feak was executed

by the home office and sent out here, wasn't if?

A. No, sir, it was executed here.

Mr. POWERS: I would like to see Plain-

tiff's Exhibit

A. Oh, pardon me, the bill of sale you are

referring to now?

Q. Yes.

A. Yes, I believe that was executed at the

home office.
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Q. You wrote back there and told them you

wanted the—at least you got a bill of sale from

The Marion Steam Shovel Company ?

A. That is right. I was thinking that you

were referring to the mortgage at the time."

(Transcript of Testimony 256)

Witness couldn't say whether Feak's check in-

dicated that it was in payment of the balance on

the shovel, with nothing about an open account.

Mr. Powers then read the warranty in the bill

of sale on the shovel, and running to Shaffer,

(Plaintiff's Exhibit No, 1), which reads as fol-

lows:

"To have and to hold the same unto the said

grantee, his heirs and assigns, to his and their

own proper use and behoof forever. And we,

the said grantors, do for ourselves and our

heirs, covenant and agree to and with the said

grantee, his heirs and assigns, that above bar-

gained goods, wares, merchandise, chattels and

effects are free and clear from any encum-

brances whatsoever, and that we are the true

and lawful owner thereof and have good right

and lawful authority to bargain and sell the

same in manner and form as aforesaid, and

that we will and our heirs and assigns shall

warrant and defend the same against the law-

ful claims and demands of all persons whomso-

ever. In witness whereof we have hereunto
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set our hand at Marion, Ohio, this 21st day of

March, A. D. 1930. The Marion Steam Shovel

Company, A. Gibson, Assistant Treasurer".

[122]

Witness denied there was a conversation with

Feak shortly after the bill of sale and mortgage

were delivered to Feak; denied Feak was vexed or

asked for an explanation as to why he had repre-

sented that that shovel had been paid for.

Witness denied that at the time he first talked

with Lohrer Shaffer's books were being kept in

the Marion Steam Shovel Company office. Witness

stated Shaffer's books were in the hands of Frank

Kluck who had previously been a bookkeeper for

Shaffer; Kluck kept the books at his home; Kluck

had not kept these books at the Marion office. In

June or July 1930 Niles took over the office again.

Yes, he was the district representative or the dis-

trict manager in December, 1929. He wasn't in

charge of the office when Mr. Cox had it. Cox was

independent. Cox was an agent for the Marion

Steam Shovel Co. When he was down in the office

there in December 1929 it was because he naturally

calls on all their agents and spends considerable

time with them at different periods. Yes, the wit-

ness testified, he was looking after the business of

the Marion Steam Shovel Co. then and the agents

in the territory were under his immediate super-

vision.
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May 1930 was the first time that he talked with

Schell about the shovel. His talk then was due to

a rumor that he had heard about Shaffer having

left the state; he wanted to learn the true facts of

the matter, whether or not Shaffer had misrepre-

sented to him his ownership. A man shipping out

of the country overnight caused him to be more or

less suspicious. He had heard indirectly that Shaf-

fer had skipped the country overnight; he didn't

recall who told him that. Yes, as District Manager

he knew about what was going on with a good many

contractors around here. No. it was not the fact

that he called Schell because the Feak Construc-

tion Co. had told him that Schell was making some

kind of a claim. He wanted to get in contact with

Schell to find out the truth of the matter and have

an adjustment -^^th Feak if they were not in their

rights. [123]

"Q. Yes, but you had had dealings as a

business man for a good many years, I pre-

sume?

A. Yes, I have.

Q. And when you make a contract to de-

liver title to a shovel of that sort you don't

take just some other contractor's word, do you,

and deliver the title?

A. I did in that case.

"

(Transcript of Testimony 262)
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The shovel when new was worth fifteen thousand

dollars. He had never had any reasons to doubt

any statements that Shatter had made prior to that

time. Yes, the minute in May he heard Shaffer had

left,—not knowing whether for a day or whether

he was coming back,—he got suspicious all of a

sudden.

Schell told him that he held title to the shovel and

was going to make claim on it. He didn't say at

that time that he was going to make any claim on

the Marion Steam Shovel Co. This talk was by

long distance telephone to Oakland. He saw Schell

on the street in Portland one time, but Schell made

no claim to him.

"Q. Let's think back there and see if you

can recall any conversation with Mr. Schell

during the balance of that year, we will say?

A. I can't recall of any talk that I had with

him regarding that matter.

Q. Well, then, as far as you were concerned,

after your discussion with Mr. Feak when you

wanted to make some adjustment and you

couldn't make it, you dropped the matter, did

you?

A. I did.

Q. And you had no reason to worry about

it from then on?

A. Well, it was a matter for the attorneys

to handle. It wasn't a matter for me to handle.

It would be a matter to be handled between
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The Marion Steam Shovel Company and their

attorneys. '

'

(Transcript of Testimony 264)

Bogle, Bogle & Gates were attorneys in Seattle

for the Marion Steam Shovel Company. Yes, he

discussed this with Bogle, Bogle & Gates. Yes, he

advised them of the records, of the facts he had in

his office. No, they didn't ask him to do anything

else about it. Asked [124] whether he had dis-

cussed the matter with those attorneys before their

letter to Mallery in January or February, 1931, he

answered, yes, that was, however, later on then .

Mr. Powers rephrased the same question and the

witness answered, no, he did not. Witness then

shown Plaintiff's Exhibit No. 16, later received in

evidence, being a letter to Mr. F. S. Senn from

Bogle, Bogle & Gates, the attorneys for the Marion

Steam Shovel Company dated June 19, 1930; "Re:

S. S. Schell. We are advised by Mr. Niles of the

Marion Steam Shovel Company that he has con-

ferred with you concerning shovel No. 6183 and

that you represent Mr. S. S. Schell. This is to ad-

vise you that we shall be glad to confer with you

concerning this matter at any time it may be con-

venient. The witness thought the letter referred

to correspondence he had had with Bogle, Bogle &

Gates.

"Q. Now, from this letter—you said you

hadn't a talk, but isn't it a fact that you talked
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with Mr. Senn in June sometime, Jime, 1930,

about Schell's claim •? What is the fact as to

that?

A. I believe I did talk to Mr. Senn at one

time.

Q. Yes; and you advised Bogle, Bogle &

Gates about it, didn 't you ?

A. I believe so.

Q. And your office was in Seattle, wasn't if?

A. Yes, sir.

Q. And you wrote to them from Seattle

and explained it to them ?

A. Quite likely, yes; either phoned or—pos-

sibly I might have phoned to them."

(Transcript of Testimony 266, 267)

With reference to a conversation with Senn, the

witness testified as follows:

"Q. (By Mr. Powers) And what were

you talking about there*?

A. Well, I went up to talk to him with ref-

erence to Mr. Schell's claim on the equipment.

Q. Yes; and did he tell you what it was?

A. I believe he did.

Q. Did he tell you at that time that Schell

had bought it from The Marion Steam Shovel

Company ?

A. I can't recall that.

Q. Well, do you remember what claim he

made on The Marion Steam Shovel Company"?
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A. No, I do not. That is all [125] vague in

my mind, as to just what that situation was at

that time or what their claim was. '

'

(Transcript of Testimony, 270)

With regard to his authority to make representa-

tions on behalf of the Marion Steam Shovel Com-

pany, witness admitted he verified the answer of

the defendant in this case as District Manager. He
stated that any representations he made had to be

vouched for by the home office. Whether the home

office saM^ the answer in this case, he didn't know.

The Marion Steam Shovel Company had two

offices in this district, one in Seattle and one in

Portland. Yes, he had authority to enter into sales

contracts for the Marion Steam Shovel Co. and

he had authority in making the usual sale of a

fifteen thousand dollar shovel, to make representa-

tions concerning shovels.

The first time he heard of the lease was about

the time, he thought, of the Fossil trial.

May 27th. 1930 was the last conference he had

with Feak.

When he called Schell on the phone was the

first definite knowledge he had that Schell, not Shaf-
;

fer, owned the shovel. Yes, then he told Feak about

that. No, he couldn't reconcile this with the letter

from Bogle, Bogle & Gates in February of 1931

when they stated that they knew of no claim that

Schell had on the shovel; he had nothing to do



The Marion Steam Shovel Co. 159

(Testimony of Horace L, Niles.)

with legal matters pertaining to the attorneys. He
had told them all that he knew about it.

Plaintiff's Exhibit 17, consisting of docimients of

account betw^een R. W. Shaffer and the Marion

Steam Shovel Company, was received in evidence.

Yes, he had recorded the ownership of the Ma-

rion Steam Shovel Company in the shovel they

sold; he didn't remember the county. No, he didn't

have it recorded himself, that is done from the

home office. He couldn't say of his personal knowl-

edge whether it had been recorded. Yes, he in-

tended to deliver a good [126] bill of sale and mort-

gage to Feak.

Redirect Examination by Mr. Swett.

As to w^hether he ever attempted to go into the

various matters in controversy between Feak and

Schell to ascertain the facts, the witness stated that

at the time he called on Feak in Tacoma, he did

—

he went into the details of the matter. No, Feak

didn't tell him about the lease; didn't tell him

about the shovel being on the job with the name

"Feak Construction Co." w^ritten on it. Witness

couldn't recall that Feak told him at any time that

Schell had permitted Shaffer to hold himself out

to the world as the owner of that shovel. He couldn't

answer definitely, he didn't know whether the Se-

attle attorneys made any investigation independent

of what he had told them. No, he didn't know on

what the Seattle attorneys based their communica-

tions.
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With reference to the inter-office correspondence

the letter from Mr, Home to Mr. Cox dated Feb-

ruary 17th, 1930 relative to collection of the open

account and balance of Mr. Feak which had been

shown the mtness for purposes of refreshing his

memory concerning "a rather delicate situation"

was read in part by Mr. Swett: "This is a rather

delicate situation, due to the fact that the Credit

Department instructed us sometime ago to place

this account on a c.o.d basis, and we have had no

other recourse than to follow instructions should

we receive any orders now from Mr. Shaffer." Yes,

that is what he referred to as a delicate situation.

It was shortly before this letter, probably, that

Niles received C.O.D. instructions as to Schell from

the home office.

Cox was an independent agent, not on the pay-

roll of the Marion Steam Shovel Company when

he took the agency, which he believed was sometime

in November or December 1929 and had it for

about three or four months. During that time the

witness was located in Seattle; he believed that the

Marion Steam Shovel Company, as a corporation,

was not doing business in Portland during that

time. Keferring to [127] Exhibit 17, the witness

stated that accounts of Marion Steam Shovel Com-

pany are on a basis of 10% discount for payment

within thirty days, and that accounts are delin-

quent sixty days after date.
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Reeross Examination by Mr. Powers.

In July or August 1929 the Marion Steam Shovel

Company moved their district office from Portland

to Seattle; in November or December he thought

of that year Cox took the agency over and paid the

rent for the office in the Multnomah Hotel; the

witness was not positive of this, however. Yes. the

Marion Steam Shovel Company sold a shovel to the

Peak Construction Co. in January, 1930; he was

there when the sale was negotiated; Cox signed the

contract. Yes, they were carrying on some business

here at that time. The Marion Steam Shovel Com-

pany was working at that time through the agent.

Yes, they must have been qualified as a corporation

to do business in the state at that time.

Witness Excused.

LAWRENCE E. HORNE,

called as a witness for the defendant, being first

duly sworn, testified as follows:

Direct Examination by Mr. Swett.

Employed by the U. S. Engineer Department in

Portland. Employed by Marion Steam Shovel Com-

pany from about September 1, 1927 to June 1, 1930.

Around the end of 1929 and continuing on until

June 1930 he was office man handling the general

office work.
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Early in March 1930 he went to Tacoma upon the

instruction of Niles to seek Feak. Presented state-

ment of the balance due on the shovel together with

the open account balance against Shaffer. Feak to

his recollection made no statement there that Niles

or any one else of the Marion Seam Shovel Com-

pany had ever told him that the shovel was paid

for in full. Yes, Feak made a kick about open

account, protesting that he knew nothing about an

open account for repair parts owing by Shaffer. He
agreed to pay the open account and the notes

due [128] on the shovel. He had no recollection

of Cox talking to Feak under his supervision or

instructions. Feak paid him the money. Counsel

for plaintiff then stipulated that witness would tes-

tify that he mailed letter to Feak on date indicated

on letter, being Defendant's Exhibit O, copy of

letter from Home to Feak. It was likewise stipu-

lated that payment was made on the date shown by

the check (Plaintiff's Exhibit 13), March 24, 1930.

He was not personally present at any of the con-

versations when Feak and Lohrer were present at

defendant's office; he was in the office adjoining,

taking care of his work, and was not in actual at-

tendance at the conference mentioned. He heard

none of the conversations between Niles and the

other gentlemen.

No, Mr. Cox had no conversation with him to

the effect that he should not give the bill of sale

to Shaffer because Shaffer was not the owner of

the conditional sales contract.



The Marion Steam Shovel Co. IIJ'S

(Testimony of Lawrence E. Home.)

Cross Examination by Mr. Powers.

He was not the credit man of the Marion Steam

Shovel Company; the credit man was located in

Marion, Ohio. He met Feak for the first time in

March, 1930. He went to Seattle in September of

1929 and had his office there, he thought. No, he

didn't collect the money from Feak the first time

he went there; no, Feak wouldn't pay him. Feak

protested about paying the open account. No, he

didn't recall that Feak told him to go back and get

in touch with Niles, nor that Niles had represented

that that shovel was fully paid for. Feak requested

that they secure a mortgage and note from Shatter

and issue a bill of sale before he paid the balance

of the notes due on the shovel and the open account.

The contract of sale was in Marion, Ohio. Yes, he

believed he had some conversation with Cox and

wrote a letter to him to go down and get the chattel

mortgage. He was positive that no instructions

were received from Marion to handle the transac-

tion in the way it was handled. It was admitted

by counsel for defendant that the bill of sale which

was delivered to Feak on that shovel was [129]

sent out by defendant from Marion, Ohio.

Redirect Examination by Mr. Swett.

Feak gave him no reasons why he wanted a mort-

gage from Shaffer and bill of sale. It was Feak's

idea that they secure the mortgage, notes, and ))ill

of sale.
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Reeross Examination by Mr. Powers.

He did not recall any threat of the Marion Steam
Shovel Company to take that shovel off the job if

Feak wouldn't pay the money at that time.

S. S. SCHELL,

called as a witness for defendant, being first duly

sworn, testified as follows.

Direct Examination by Mr. Swett.

At present he is engaged in farming, ranching,

and lives at Oakland, Oregon. Yes, he used to be

in the construction business on the Wind River

job under the name of R. W. Shaffer. Yes, R. W.
Shaffer was the name of his partnership with Shaf-

fer at the time of the Wind River job. Yes. he

bought the shovel that they have been talking about

in the present case. After the down payment all

the other pajrments that came on that shovel came

from the office of the R. W. Shaffer Co. sent in

under the signature of the bookkeeper on the R. W.
Shaffer job. After the Wind River job the shovel

was in his (the witness') possession; as for how

long a time, the witness stated that he thought he

rented it to Jack Doyle for two or three months.
I

Shaffer got possession of the shovel in the fall of
\

'29, renting it from Schell and having it at La-

Grande, From there it went over on the Ochoco
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job. Counsel asked witness concerning a purported

lease of equipment, said lease being the lease

known as Exhibit K.

"Mr. SWETT: I will ask you to exaniine this

contract and state whether or not that contract

was signed and delivered between [130] the

parties at the date given on if?

Mr. POWERS : Object to it. It is immate-

rial and incompetent.

The COURT: I don't know what is in the

contract. Let him prove the—this is a prelim-

inary question entirely.

Mr. SENN: It was admitted without objec-

tion, Your Honor, and the contract speaks for

itself.

The COURT : If it is admitted without ob-

jection, then there is no use of asking him.

Mr. SWETT: They claim that although it

bears this date, that Mr. Schell and Mr. Feak

fraudulently—or Mr. Shaifer fraudulently pre-

dated the contract. If you will admit that that

contract was signed and delivered on the date

it states, there, then there is no use asking the

question.

The COURT : Do you admit that %

Mr. SENN: Yes, sir."

(Transcript of Testimony 303)

Yes, it was on that lease that he later based his

ilaim for rental on that shovel. Mr. Senn was
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witness' attorney at that time. Yes, lie is the same

attorney as appears for Mr. Feak in this case.

As to when he began to send statements on the

job—the shovel went to the work about the first of

February—probably about the first of March. He
went over there personally every month to see that

the equipment was working and to see in what shape

it was being kept, to try to collect some rent; yes,

to see how many shifts it was working. He had a

conversation with Lohrer in April 1930. He didn't

remember what the conversation was. They wanted

him to come over and find out what about the

equipment. Shaffer called him on the telephone

and he went over and talked to Lohrer. He didn't

remember telling Lohrer anything about his title to

that equipment. He had gone over to talk to Feak

and Lohrer, they were to be together that day, and

Feak couldn't wait and had gone back to Port-

land, so Lohrer and he didn't have much to say.

He (the witness) was to come back as soon as he

could or when Feak could get back onto the job,

and they would talk it over.

"Q. And did you tell him whether or not

you were claiming [131] rental for that equip-

ment?

A. Well, I told him I owned the stuff there.

The COURT: Owned what?

A. Owned the equipment. * * *

Q. (By Mr. Swett) What else was said?
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A. Well, I don't know as anything more.

He said as soon as be could get Mr. Feak over

there he would let me know and I would come

over."

(Transcript of Testimony, 306, 307)

Yes, he talked to Feak; he thought it was in

June of that year. He was there looking things

over. Neither Lohrer nor Feak was there when

he arrived; the office man at the camp asked him

to stop for dinner, and while they were eating Feak

came in from Tacoma or Portland. He tried to

talk to Feak while they were eating and after they

got through, and Feak wanted to wait until Lohrer

came. They didn't know just where Lohrer was.

Feak didn't seem to care to talk about anything,

he wanted Lohrer to hear what be bad to say be

guessed. So the witness went on to Dayville saying

he would be back that afternoon, or evening—they

said Lohrer would be back in the evening—and he

(the witness) went back about six o'clock and he

didn't see anybody around there and he stood around

the office for fifteen or twenty minutes and went

back to Dayville and went home.

"Q. Hid you ever talk to Lohrer or Feak

after that?

A. I talked to Mr. Lohrer when the con-

tract was finished about the delivery of my
equipment.

Q. About the end of WSC?

A. Yes, sir.
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Q. What did you say then, and what did

he say?

A. Well, I don't think he said very much.

Q. What did you say"?

A. Well, I couldn't say very much. There

wasn't much to say. He said the shovel was

attached and the shovel wasn't mine and they

owned the shovel, and the rest of the stuff was

attached.

Q. During any of these conversations did

you make any reference to the notes that you

had signed with the Marion Steam Shovel

Company ?

A. I don't just remember of making any

reference to them. I think that I told them

that the notes were made in my [132] name.

Q. You did tell them that ?

A. I think so. I wouldn't say for sure. It

is so long ago that I

Q. Now, you in the meantime had put these

matters in the hands of your attorney, Mr.

Senn?

A. As soon as I found out the shovel was

—

that a bill of sale had been given to the Feak

Construction Company, I turned it right over

to my attorney.

Q. I see.
'

A. All I looked after that was to check the '

time on them and turn the time in to the
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Q. So you would know how to bill them

properly?

A. Yes, sir.

Q. Is that right?

A. Yes, sir."

(Transcript of Testimony 308, 309)

Cross Examination by Mr. Senn.

These payments on these notes that he signed

were made with his money; no, Shaffer never paid

any of those notes with his own money. No, he

never told the Marion Steam Shovel Company or

any of these representatives that Shaffer had any

interest in that shovel. The Marion Steam Shovel

Company didn't know from him at the time the

fact that he rented the shovel to Jack Doyle for a

Avhile. At that time the payments were made direct

by Doyle to Cox. When the lease of the equipment

was signed by Shaffer, Feak and Lohrer were not

present.

As to whether he was sure about ever mentioning

the notes to Lohrer, he couldn't remember—he

went there to see Feak and Lohrer together and he

had all the papers with him, but Feak couldn't

wait and had to go to Portland and left word for

him to come to Portland, and when he got to Port-

land Feak had to go to Tacoma and said he would

be back Friday, so the witness went home and didn't

get to see Feak any more. No, the Marion Steam

Shovel Company did not call him up or speak to
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him before they executed the bill of sale and the

mortgage was made.

Yes, he remembered Niles calling him up and

talking with him.

Redirect Examination by Mr. Swett,

On the date the bill of sale was given, March

21, 1930, he [133] thought he was home in Oak-

land; no, he couldn't say for sure.

"Q. Now, you say you had the papers with

you when you went over to the job. What
papers did you have?

A. Well, I had bill of sale to the other

equipment that was on the job, the notes and

contract to the shovel.

Q. That is, the Marion notes and contract?

A. Yes.

Q. Covering this shovel?

A. Yes, sir.

Q. And did they ask you to see those at all?

A. No."

(Transcript of Testimony, 312)

J
Recross Examination by Mr. Senn. '

Witness testified that when he talked with Lohrer

about rent on equipment, Lohrer and Feak told

him that if there was anything left for Shaffer he

(ScheU) would get it when the job was done; yes,

and that the witness would have to get it through

Shaffer.
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FRANK X. KLUCK,

called as a witness for the defendant, being first

duly sworn, testified as follows:

Direct Examination by Mr. Swett

At the present time he is employed by the U. S.

Public Health Service. Formerly did bookkeeping

for the Marion Steam Shovel Company. He was

employed on salary as office man in the Portland

Office of the Marion Steam Shovel Company, and

at the same time did auditing work for two other

construction contractors ; he was retained by R. W.
Shaffer on a retainer fee. He recalled Feak and

Lohrer coming to the office during December 1929

and January 1930; he at no time heard any repre-

sentations by Mies relative to Shaffer. He kept

nobody else's books there besides those of the

Marion Steam Shovel Company.

Cross Examination by Mr. Powers:

No, he couldn't recall ever having brought down
some of the records of these other parties and doing

his work there ; that would not have been the proper

place; he doesn't do that, no. Yes, he saw Feak

and Lohrer talking with Niles, but he had no part

lin the [134] conversation; he was busy and didn't

pay much attention. Yes, the Marion Steam Shovel

Company in Portland kept up pretty well on the

Jobs that were being let around.
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"A. Yes, I believe that Mr. Feak or Mr.

Lohrer came in the office one day and inquired

about Mr. Shaffer.

Q. Yes; and that inqiiirj^ was made to

whom? Mr. Niles? Or Mr. Cox?

A. Well, as I recall it, they asked me first,

when they came in, they asked me if we knew

a Mr. Shaffer, they said, 'You have been given

as reference'; and I said, 'Well, gentlemen,

I am not in a position to give you that infor-

mation, because I at one time was employed by

Mr. Shaffer' and, I said, 'I would not be in

a position to tell you just what his credit and

liability '
"

Q. They asked you because you were in The

Marion Steam Shovel Company office?

A, Yes, sir.

Q. Did you refer them to Mr. Niles?

A. Yes, sir, I did.

Q. And then it was after that that they

talked with Mr. Niles?

A, Yes, sir.

Q. Well, now, did Mr. Niles at that time

know that you had kept the books for Mr.

Shaffer and Schell, I believe it was?

A. Yes."

(Transcript of Testimony 318, 319)

With respect to the record book and stock book

of Feak Construction Company, a corporation,

which counsel for defendant had twice before dur-
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ing the trial asked plaintiff to produce, counsel for

plaintiff stated that they could not be found, that

Mr. Conley who had thought he had them, had

looked thoroughly and did not have them.

Witness Excused.

JAMES L. CONLEY,

called as a witness for the defendant, being first

duly sworn, testified as follows:

Direct Examination by Mr. Swett

He has been a licensed and practicing attorney

for many [135] years in this city and state.

Yes, he is the James L. Conley who appeared as

attorney for the defendants in the case instituted

in Douglas County and later transferred to this

court entitled Schell vs. Feak Construction Co. and

Union Indemnity Co., for the recovery of rental

of a Marion Steam Shovel.

Yes, when this matter came to an end with respect

to the Union Indemnity Co.'s account with the Feak

Construction Co. there was a balance outstanding

in behalf of the Union Indemnity Co. and against

Feak Construction Co.; it was about twenty thou-

sand dollars.

Cross Examination by Mr. Powers:

The Union Indemnity Co. never definitely took

over the job. Feak and Lohrer continued and com-

pleted the job, but the Union Indemnity Co. paid
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a lot of bills that had not been paid for labor and

material; an indebtedness grew out of the Oehoco

job, on the bond the Union Indemnity had written.

Lohrer was paid a salary by the Union Indemnity

Co. the last few months he was there, out of esti-

mates assigned by the Peak Construction Co. About

October, as he recalled, the Union Indemnity Com-

pany took over the disbursement of funds. The

settlement with Schell was made by the Union In-

demnity Co., but that company was later reimbursed

out of funds of the Feak Construction Co. for the

amount that it had paid Schell, out of the assigned

funds.

Defendant Rested.

Plaintiff then put in the following testimony in

rebuttal

:

JAMES L. CONLEY,

called as a witness for plaintiff, and having been

theretofore defendant's witness and previously

sworn, testified as follows:

Direct Examination by Mr. Powers

With reference to the rental action brought by

Schell, the judgment roll of which was introduced

in evidence by defendant and the [136] plea of

estoppel set up by the defendants in that action

that Schell would be estopped by virtue of jointly
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owning the shovel with Shaffer and by his actions,

whether he talked with anyone other than Lohrer

and Feak in preparing that defense, the witness

stated that he talked with a Mr. Dann who had

rented some equipment from Schell. He w^as not

sure, however, that he talked with Mr. Dann before

preparing the answer and plea of estoppel in that

case. It was possible that he did. In any event, he

learned from some source that Schell and Shaffer

had formerly been partners.

He first met Mr. Dann in November 1930. He
checked his records to see about this. He was thrown

in pretty close contact with Mr. Dann during the

months of November and December 1930 and the

early part of 1931, but just when he talked with

him about this rental of the Schell or Shaffer equip-

ment he was not able to say definitely.

"Q. (By Mr. Powers) Now, I will ask

you, did Mr. Feak or Mr. Lohrer ever tell you

before you prepared the case that Schell was

the owner of the shoveH

A. No.

Mr. SWETT: Object to that as not bind-

ing on us.

The COURT: Sustained.

Mr. SWETT: Move to strike the answer.

The COURT: It will be stricken and the

jury requested not to consider it. Any state-

ment he would make would not be binding

upon the defendant.
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Mr. POWERS: May we have an exception

to the Court's ruling, please?

The COURT : You may have an exception
* * * >?

(Transcript of Testimony 328, 329)

Yes, he talked with the partnership (Feak and

Lohrer) concerning the lease and also the bill of

sale from the Marion Steam Shovel Co. and ad-

vised them—at different times. At the time Feak

brought the bill of sale and the chattel mortgage,

or certainly the chattel mortgage and note, to his

office about April 1930, he sent it to Eastern Ore-

gon where the property was then located for re-

cording. At that time he didn't know that there

was any serious discussion at [137] all as to the

validity of the bill of sale and chattel mortgage.

They didn't question it at all at that time, that it

was genuine, didn't question it at all.

"A. That question first arose, Mr. Powers,

when we first learned that there was a claim of

lease, as I recall it, and that was about June,

in the latter part of June.

Q. (By Mr. Powers) What year?

A. 1930.

Q. And did you advise them at that time

that they had a good title to it, in your opin-

ion?

A. Yes. * * *

Q. (By Mr. Powers) When was the first

time that you learned that Mr. Schell had a
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contract of sale or title from The Marion

Steam Shovel Company?

A. I think that the first time I knew of

anything definite in that respect was at the

time this chattel mortgage foreclosure took

place over—or the attempt to foreclose the

chattel mortgage, over in Gilliam County, or

some county over there.

Q. Was that at Fossil, in Wheeler County?

A. Yes.

Q. In August, 1931 ?

A. Yes. I was not present at that trial, but

it was my understanding, although I am not

sure, just exactly sure, as to when the knowl-

edge came to me, that Schell produced some

kind of contract."

Cross Examination by Mr. Swett:

Yes, he recalled that in his pleadings in the

rental case he set forth as one of the estoppel de-

fenses that Schell had permitted the shovel to re-

main on the job with the name ''Feak Construction

Co." on it. He got that information from Feak.

As to whether he told Mr. Swett a day or two

previously that to the best of his recollection it

wasn't until 1932 that he talked to Mr. Dann, he

stated that he had some notes in his file dated Feb-

ruary 8, 1932. At that time he was getting ready

to try the [138] Schell rental case in this court. As
to when he first talked to Dann he was unable to
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say. He knew he met Dann in November 1930 be-

cause Dann himself had a contract in difficulty

much the same as this one of Feak's

He was shown Plaintiff's Exhibits 1 and 2 and

asked to note that they were not recorded until

November 1930 and asked if that changed his recol-

lection as to his first seeing the bill of sale and

chattel mortgage in April 1930 and sending them

over for recording immediately. He stated it was

his recollection that he sent them over shortly after

the}^ were first shown him. No, he did not pass on

their validity at the time they were issued. It was

his recollection that he saw those papers before

November 1930, altho he couldn't say as to the

date. It was his recollection that he saw them

shortty after Feak and Lohrer first came to his

office, but also it was his recollection that he re-

corded them shortly after he first saw them—so

there was a conflict in his memory because both

couldn't be right.

With reference to the rental case, naturally one

tries to prepare one's case before preparing plead-

ings, and he did it in this case as in all others. He
got all the information he could. There were a great

many conflicting stories and ideas with respect to

this, and the whole thing was more or less foggy,

apparently. Yes, he talked to both Lohrer and Feak

a number of times before preparing the answer.

He thought he talked with Lohrer more than with

Feak.
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**Q. Did Mr. Feak ever tell you at any time

that he conferred with Mr. Mies, that Mr.

Niles told him there was a mixup on the title

to the shovel because the title had been pur-

chased in Schell's name and that it looked as

if the Marion was in for some trouble on ac-

count of that mixup ? Did he ever tell you that ?

A. No, I don't recall any such conversa-

tion."

(Transcript of Testimony 336)

With respect to letters from the Feak Construc-

tion Co. as to matters pertaining to that lawsuit,

yes, they kept him informed of everything [139]

they learned, and he did the same with them. Yes,

he remembered the letter in evidence in which Mott
of the Feak Construction Co. sent on to him the

claims filed with the State Highway Commission
as well as the lease attached thereto; yes, the lease

from Schell to the Feak Construction Co. covering

this shovel. With respect to knowing of letters from
Mr. Senn, someone at the Feak Construction camp
forwarded the first letter of Senn to him, and from
time to time after that two or three others. Mr.
Conley didn't want to testify positively whether
all the information he had when he drew the an-

swer in the rental case came from Feak and Lohrer
or whether some of it may have come from Dann.
Yes, before he filed an answer he discussed it with
his clients. He recalled that the lease from Schell
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to the Construction Co. was attached to the com-

plaint in the rental case. Yes, he remembered that

in the complaint filed by Schell in the rental case,

Schell gave credit on the rental in the smn of

$3604.38, the amount of money paid by Feak to the

Marion Shovel Company and covered by the chattel

mortgage. (There was some difference of interest).

He didn 't know whether he inquired into that credit

—he already knew of the transaction. Yes, he knew

it was the same amount of money Feak paid to get

the mortgage.

No, he didn't recall that he communicated with

the Marion Steam Shovel Co. asking to see the con-

ditional sales contract. He communicated with Senn

somewhere about that time; no, he didn't think he

asked Senn for the contract of sale. He remem-

bered discussing the lease with Mr. Senn; he didn't

remember the date, but it was probably about the

time he filed the answer in the case. No, he didn't

ask Mr. Senn for the original lease because he didn 't

think he would have it.

As to whether it was a fact that his chief concern

at that time in behalf of his clients, both the Feak

Construction Cc. and the Indemnity Co. was more

or less to stall those cases so the trial would not come

until after the job was over, yes, because there was

a good deal of justification for that suggestion. He
wanted to keep that equipment on the job until the

job was completed and they would thresh out and

pay for it later. [140]
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Where be got the information when the answer

was drawn that Schell and Shaffer were the owners

of that shovel instead of Schell alone, he now had

forgotten ; whether or not he learned they had for-

merly been partners from Mr. Dann, he didn't

know. Mr. Swett stated that in the answer drawn

by Conley he alleged that the first time his clients

obtained knowledge of the lease was on July 17,

1930, and the first time he knew its actual contents

was October 13, 1930, and asked the witness where

he got those dates. The witness answered that as

he recalled the first bill for rental was dated July

17, They had, however, before that received a third

letter from Mr. Senn referring to some such ar-

rangement—that was the latter part of June, 1930.

So far as seeing the lease or a copy of it, he first

saw that about November 1, 1930 ; it was forwarded

to him by Mr. Mott shortly after the claim was filed

with the Secretary of State by Mr. Schell.

Mr. Swett asked the witness if it wasn't a fact

that in discussing this with him a day or two pre-

viously he then fixed the time that he had notice

of the Schell ownership of the conditional sales con-

tract as of the time that he drew this answer. He
answered that he didn't so understand; in their dis-

cussion he meant to convey to Mr. Swett that he

had information that they (Shaffer and Schell) had

been in partnership and that it was possible that

through some dealing between themselves Shaffer

had later become owner of that shovel. He hadn't
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intended to go as far as Mr. Swett apparently un-

derstood. No, he didn't think he told Mr. Swett that

he understood when he drew the answer that Schell

was the record owner of that shovel.

Redirect Examination by Mr, Powers:

Yes, since his discussion with Mr. Swett a day or

two previously Mr. Powers had talked with him and

asked him to examine records to see if he could find

when he talked with Mr. Dann. He found from his

records that he first met Mr. Dann in November

1930, but when the conversation with respect to this

matter took place he was unable to say. [141]

Witness Excused.

JOHN W. FEAK,

plaintiff herein, recalled as a witness in rebuttal in

his own behalf, and having been sworn previously,

testified as follows

:

Direct Examination by Mr. Powers

As to whether Mr. Niles called his attention to
;

some notes signed by Schell at the time he came to
j

Tacoma to talk with the witness, which was shortly
f

after they delivered the mortgage to the witness, no.

Niles showed him no notes and said nothing about

Schell owning the shovel. He didn't even mention

the shovel—or Schell. Niles did not make any offer

at that time to adjust the matter as he said he did.

He merely made an explanation as to why he had

made the first mistake, misrepresentation.
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HUGH F. COX,

took the stand as a witness in rebuttal for plaintiff,

and having sworn previously, testified as follows

:

Direct Examination by Mr. Powers

He was in the employ of the Marion Steam Shovel

Company during the months of November and De-

cember 1929, and January and February 1930; at

that time he was a salaried employee. During all

that time the Marion Steam Shovel Company oper-

ated its office here in Portland. A photostatic copy

of the contract under which he had worked for the

Marion Steam Shovel Company was received in evi-

dence as Plaintiff's Exhibit 18; this was his original

copy, the only one given him.

Three to four weeks before the Ochoco job was let

he saw Lohrer talking with Niles.

Witness Excused.

The Deposition of

JOSEPH A. MALLERY,

taken by Defendant imder date of October 10, 1935

at Tacoma, Washington, was offered [142] and re-

ceived in evidence for Plaintiff, It was read in

evidence as follows:

Lives in Tacoma, Washington where he is Jus-

tice of the Peace. He is the Joseph A. Mallery who

instituted action in Wheeler County, Oregon to

foreclose a note, the payment of which was to sat-

isfy a chattel mortgage on the Marion steam shovel.
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(Deposition of Joseph A. Mallery.)

Yes, J. W. Feak had endorsed the note to him. He
had been rendering legal services to Feak in a con-

siderable amount, and had a running account be-

tween them as to what was due Mallery. The note

and mortgage were transferred to him as assets to

be turned toward this account.

As to whether or not Feak told him he had some

difficulties with Shaffer and was doubtful as to his

reliability and truthworthiness, the witness answered

that he heard hours and hours of that ; he had not

heard about it, however, at the time of the transfer

of the note to him (which was November 14, 1930).

He first heard of Schell in this connection: ar-

rangements had been made to move the shovel to

Tacoma or Sea'*^tle; Feak having the bill of sale

running to Shaffer, they could wait until Shaffer

undertook to possess the shovel by paying the note.

Before the trucking company could get the shovel

loaded, Schell came in and tied the shovel up with

litigation so they could not move it, and then it

became necessary to foreclose to gei possession.

Yes, he is the Joseph A. Mallery in the case of

S. S. Schell vs. J. W. Feak Construction Co. and

others, including Joseph A. Mallery; that was the

replevin action. Yes, the first time he heard of

Schell's claim to the shovel was when Schell insti-

tuted the replevin action. He believed the replevin

action was brought before he filed the suit to fore-

close. Yes, from the judgment rolls it appears that

the replevin and foreclosure cases were filed on the
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(Deposition of Joseph A. Mallery.)

same day^—but he did not remember how every party

was served. He believed they added Schell's name

on the foreclosure suit after the complaint had

been already drawn because Schell came in, and he

thought they cribbed Schell's name [143] in at the

bottom.

"Q. Why did you join him as a defendant,

Mr. Mallery?

A. Well, we had a man down there on the

job where the sliovel was and it was our pur-

pose to realize something out of that shovel,

and while we were there it was made to appear

that Mr. Schell claimed some interest in it."

(Deposition, 15).

Yes, it appears from the judgment roll that

Schell was the second-named defendant. He never

saw Schell until the trial. Yes, answers were filed

in the foreclosure suit for both Schell and Shaffer.

Yes, he examined the answers of Schell and the

one filed on behalf of Shaffer.

"Q. Did you confer with Mr. Feak concern-

ing the contents of those answers?

A. I probably did. I have no independent

recollection, but it seems natural I would.

Q. Is it not a fact that you and Mr. Feak

were both vitally interested in the outcome of

your litigation to foreclose the mortgage ?

A. Yes—'vitally' is perhaps rather strong.

Q. It meant money in your pocket if you

were successful?

A. Right.
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(Deposition of Joseph A. Mallery.)

Q. Is it not also a fact that you and Mr.

Feak were in conference, or in communication

about the difficulties in Wheeler County over

the shovel?

A. From that time on we consulted as the

occasion warranted.

Q. Quite frequently?

A. Frequently enough to keep in touch with

developments.

Q. Is it not a fact, so far as you were con-

cerned, that Mr. Feak had knowledge of the

facts in regard to the mortgage on the shovel?

A. No, I had seen the papers myself.

Q. Is it not a fact that if you wanted infor-

mation, Mr. Feak had the information?

A. No, sir.

Q. Who did?

A. The Marion Steam Shovel Company."

(Deposition 16, 17)

He had no recollection of having talked to Feak

about the answers in the foreclosure suit—but it

seemed natural that he would have. [144] As he

recalled, Mr. Crowther (an attorney) and he col-

laborated in drawing the complaint in the fore-

closure suit and Feak was not there; Feak was

the source of his information, plus the documents

that he (Mallery) examined at the time.

The foreclosure suit was tried in Fossil, August

24, 1931. Feak and he went together to Fossil to

try that case, and when they got to Portland his
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(Deposition of Joseph A. Mallery.)

recollection was they stayed there one or two nights

at the Multnomah Hotel, and during that time they

were hunting for witnesses, and he felt sure they

were in the office of the Marion Steam Shovel Com-

pany. He couldn't remember the name of the man

in the office and without his mind being refreshed

he couldn't remember what the conversation was.

He remembered talking at that time to somebody

in the offices of the Marion Steam Shovel Co. in

Portland in regard to this; maybe he talked to

somebody prior, but he couldn't recall. He talked

to Mr. Gates and Mr. Brown of Bogle, Bogle &

Gates, after the trial of the foreclosure case. He
had felt absolutely certain of winning the mort-

gage foreclosure case.

"Q-129. What witnesses were you hunting

in Portland?

A, I don't know.

Q-130. Why were you hunting for witnesses ?

A. I was hunting for witnesses who were

connected with the company to discover through

them if possible in order to prepare a defense

against Mr. Schell, not knowing what the claim

was going to be, the nature of it. I did not

know what I was going to find or what I was

looking for, but I wanted to discover what his

defense would be and meet it if I could.

Q-131. You had read his answer in that case?

A. Yes, sir,

Q-132. As a matter of fact his answer sets

forth that he purchased the steam shovel and
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(Deposition of Joseph A. Mallery.)

machinery from the Marion Steam Shovel Com-

pany?

A. Yes, sir.

Q-133. Is it not a fact also, in that answer

Mr. Schell asserts that he leased the shovel and

equipment to Mr. Shaffer, Mr. Feak and Mr.

Lohrer, and the Feak Construction C-ompany?

A. Yes, sir.

Q-134. Is it not also a fact that before you

went to Portland you had a good idea of the

defense Mr. [145] Schell was asserting?

A. Absolutely not. And the explanation is

that notwithstanding the answer of Mr. Schell,

I had written direct to the Marion Steam Shovel

Company in preparation for this case asking

them directly what, if any claim Mr. Schell had.

Q. Have you a copy of that letter?

A. Not with me. They referred it to Bogle,

Bogle & Gates to be answered by Bogle, Bogle &
Gates.

Q. Have you their answer?

A. Not with me.

Q. Is it available?

A. I don't know.

Q. Have you the files?

A. No, sir.

Q. Have you turned them over to Mr. Feak?

A. I think I have, but I don't know where

they are.

Q. The document is the best evidence.

A. I am testifying to my best recollection

which is that the letter from Bogle, Bogle &
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(Deposition of Joseph A. Mallery.)

Gates in response to mine after receiving a

reply from the Marion Steam Shovel Com-

pany, that Mr. Schell had no claim on that

shovel of any kind, and with that assurance

from the Marion Steam Shovel Company in

regard to what Mr. Schell 's claim was, it was

a shock that he prevailed.

Q-141. Did not the letter from Bogle, Bogle

& Gates state that they would be glad to talk

the matter over to you at any time?

A. It did.

Q-142. Did you take up their imitation and

talk it over with them?

A. There was not any invitation to take up.

Q-143. You just said the letter contained

such an invitation^

A. There was no invitation because their

letter was conclusive, and while they said they

would be glad to talk it over with me, there

was no talk invited and there appeared to be

none necessary. Their answer was conclusive

on the point.

Q-144. I hand you a letter February 6. 1931

a carbon copy, from Bogle, Bogle & Gates, to

Joseph A. Mallery, Tacoma, is that the letter to

which you refer ?

A. That is the letter.

(Said letter is the same as Exhibit 8 here-

in). * * *

Q-145. Mr. Mallery, you regarded the claim

of Mr. Schell to the shovel as a false claim

prior to the trial, is that correct?
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(Deposition of Joseph A. Mallery.)

A. Absolutely."

(Deposition, 22-24) [146]

Upon his memory being refreshed, the witness tes-

tified that he invited a proposition from the Marion

Steam Shovel Company for the settlement of his

claim prior to the foreclosure action. That offer

was made January 28, 1931, in a letter he wrote to

the Marion Steam Shovel Company. Inasmuch as

he had occasion to write, he invited the proposition,

for he presumed the shovel was worth more to them

than to himself or Feak; he had no very serious

object in mind. Yes, he presumed he wrote the

letter after he received a copy of the answer to i

Schell in the mortgage foreclosure case,—it was

also before he received the positive assurance of

the Marion Steam Shovel Company that Mr. Schell

had no claim.
1,1

As to whether he attempted to take the deposi- |

tion of an adverse witness or call on the opposing

party to produce documents in the action of mort- .

gage foreclosure brought by him against Schell, the i

witness answered, no.

He believed the first time he heard that Schell

had filed a claim with the Secretary of State for

rental on the lease of the shovel due him by the

Feak Construction Co. was at the trial in Portland.

He was sure that prior to the trial in Fossil he had

not heard of Schell or his attorney sending a state-

ment for rental due from the Feak Construction Co.

He testified previously he had received the Shaffer

note and mortgage as collateral security rather than

as payment because he felt the outcome was un-
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certain. By uncertain he meant with respect to

what the market vahie of it was; it depended on

thins^s with which he was not acquainted; uncer-

tain in the sense that every litigation necessarily is

uncertain.

Plaintiff then closed his rebuttal. Thereupon Mr.

Swett moved the court for a directed verdict as

follows

:

"Mr. SWETT: No further testimony, Your

Honor. At this time we move the court for a

directed verdict in behalf of the defendant as to

each and both of the causes of action set forth in

the complaint herein, for the following reasons:

[147]

First, that each of the causes of action is barred

by the statute of limitations, for the reason that it

appears that the alleged fraud, if committed, was

committed more than two years prior to April 26,

1933, the date of the action which preceded this

action.

The COURT: Now, let's see, this action was

commenced when?

Mr. SWETT: The predecessor action of this

was April 26, 1933. This is the first case.

The COURT: April 26. All right.

Mr. SWETT : And for the further reason that

it appears from all the evidence that the plaintiff
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and his predecessors in interest knew or should

have known by the exercise of reasonable diligence

of the fraud, alleged fraud, prior to April 26, 1931.

In other words, that they discovered an alleged

fraud of which they complained more than two

years prior to April 26, 1933. We have some fur-

ther grounds for our motion, as follows : That there

is no proof in this case of any misrepresentations

binding The Marion Steam Shovel Company, and

that the only proof relates to certain representations

alleged to have been made by Mr. Niles, as to which

Mr. Niles was consulted in his personal capacity

and which were beyond the scope of his authority

to make to bind the defendant in this case. Further,

that the representations which are claimed to have

been made in this case were made to the old part-

nership of Lohrer and Feak alone, called the Feak

Construction Company, and they are alleged to

have been acted on by another partnership, the

partnership of Feak, Lohrer and Shaffer, and that

the damage was not sustained by either of those

partnerships but was sustained by a corporation

which was not in existence when the alleged repre-

sentations were made, to-wit, J. W. Feak Construc-

tion Company, a corporation, and that there was no

attempt at any time to assign to the corporation

any fraud rights, nor could they have been assign-

ed, because there was not [148] any cause of action

at the time the corporation was formed. Further-

more, that the partnership has never been called

to account by the corporation for any loss of title
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or anything of the sort, and, therefore, the part-

nership suffered no loss. On the further ground

that a fraud right is not assignable, and, therefore,

that the assignments to the plaintiff, and each of

tlie assignments, are void. On the further ground

that whatever damage, if any, was sustained by the

plaintiff in this case or by his predecessors was not

caused by any alleged misrepresentations by the

defendant; that, on the contrary, it affirmatively

appears that the plaintiff and his predecessors in

interest paid what they paid because of a lease

which was executed by the co-partnership and which

hound the co-partnership, even though executed by

j\Ir. Shaffer in behalf of that co-partnership. On
the further ground, under the Oregon case of

Burkett against Vanderpool, referred to at the last

trial, that inasmuch as the plaintiff and his prede-

cessors in interest had a perfect defense of estoppel

as against Mr. Schell, except for the lease which

they entered into, that it was incumbent upon them

to assert that defense of estoppel, which they failed

to do, [149] in the Wlieeler County case; that we
not being bound by that judgment are entitled to a

• correct legal interpretation of the fact that Feak

held Shaffer out as being the legal owner, permitted

the name to be placed on the shovel, and in all

things permitted Shaffer to be held out as the own-

jier, and, therefore, an estoppel was raised up, that

ithat was not pleaded in the Wheeler County case,

,not pleaded in the rental case,

i
The COURT: Just state the grounds of your

imotion. Don't argue it.
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Mr. SWETT: All right. And on the further

ground that there is no proof of any damage what-

soever in this case resulting from any alleged fraud.

And on the further ground that as to the second

cause of action that even if it be true that some

money was paid by reason of alleged misrepresen-

tations, that inasfar as that sum of money lepre-

sented the balance of the purchase price on the

shovel, Mr. Feak was subrogated to the claim

of The Marion Steam Shovel Company, and that

whether or not he validly recovered by reason of

that subrogation is a matter which is foreign to this

case. * * *

The COURT : Well, I will state, gentlemen, that

I don't want to cut you off from arguing this

case, but I have heard it twice and have had this

motion in mind during the entire trial and I doubt

very much if either side can say anything that can

change my opinion, but if you want to say any-

thing I don't want to deprive you of the privilege.

Furthermore, I will state I will only consider one

part of your motion, and that is whether or not

the statute of limitations has barred this action.

The question presented by the motion is whether

the action was at the time of its inception barred

by the statute of limitations. The statute provides

that an action of this nature must be commenced

within two years after the fraud and deceit had been

discovered. The Supreme Court of this state has

held that the statute, properly interpreted, means

from the time the fraud was discovered or could



The Marion Steam Shovel Co. 195

liave been discovered through the exercise of rea-

sonable diligence. [150] Furthermore, the courts

have generally held that knowledge by the de-

frauded party of the facts which in the exercise of

proper prudence and diligence would have enabled

him to learn of the fraud is deemed equivalent to

discovery. The undisputed evidence in this case

shows that Mr. Schell leased the shovel to the Feak

Construction Company and afterwards brought an

action to collect the rent in which the Feak Con-

struction Company was made a party defendant,

and they filed an answer therein. The undisputed

evidence also shows that Mr. Schell brought an

action in replevin to recover the possession of the

shovel, and that Mr. Feak and Lohrer and the Feak

Construction Company were parties to that action.

I This and a great deal of other evidence, which I

shall not mention, leads to but one fair and logical

conclusion, and that is that the plaintiff and his

associates had full knowledge and understanding of

the character of the claim of Schell to the shovel.

Assuming that they did not have such knowledge,

then the facts that were disclosed to them long

I before the commencement of this action were suffi-

cient to cause any prudent and careful man to make

an investigation as to the truth of the alleged false

misrepresentations, especially so when it was within

their power to ascertain the truth. All the officers

i

of the company had to do was to make inquiry of

Mr. Senn or to make inquiry of Mr, Schell and they

;
would have ascertained the facts, or they could have
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ascertained the facts by reading and examining the

pleadings in these varions cases, and the undisputed

evidence shows that Mr. Schell went to Mr. Feak

for the purpose of giving him information concern-

ing his right and that Mr. Feak did not accept the

opportunity to obtain the information.

Now, the only diligence that they claim was shown

by these people was to make an inquiry of their own

attorney, Mr. Conley, and they state that Mr. Conley

advised them that there was nothing to it. Now,

this advice upon the part of Mr. Conley is not

binding [151] upon the defendant, and the record

in this case shows that Mr. Conley had knowledge

of these claims or he would not have prepared an

answer setting forth the fact that the shovel was

owned by Shaffer and Schell, or he has knowledge

that was sufficient—I mean that answer shows that

he had knowledge sufficient to lead an intelligent

person,—I mean a prudent person to make an in-

vestigation. The plaintiff and his associate state that

when they heard of these matters they went to see

Mr. Niles and told him of the matter and he assured

them that there was nothing to Schell's claim or

that Shaffer owned the machine. Why go to Niles?

They knew that when the chattel mortgage was

executed that Niles had deceived them in regard to

the full payment on the shovel. That is according

to their testimony. Then why go back and be de-

ceived again, when there were avenues elsewhere

open to them to ascertain the truth? It is contended

that Mr. Niles by his conduct or statements pre-
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vented the plaintiff and his associates from making

further investigations,—from making investigations,

not further investigations. The undisputed evidence

shows that Niles did not seek the plaintiff and his

associates, but that they went to him for informa-

tion, and when so doing Mr. Niles gave him his

opinion in regard to the ownership of the shovel.

There is no evidence that Mr. Niles practiced arti-

fice or even persuasion to prevent them from mak-

ing an investigation as to the truth of Schell's

claim. As I stated, he merely gave his opinion when

asked concerning the matter. Now, as I have said,

there is only one conclusion that can be draw^n from

the evidence, and that is that the plaintiff and his

associates had full knowledge of the interest of

Mr. Schell in the shovel, or at least these parties

had knowledge of facts concerning such claim that

required them to exercise reasonable diligence to

ascertain the truth of Mr. Schell's claim, and the

evidence further shows that they did not exercise

any diligence whatsoever to dis- [152] cover the

validity of the claim; I mean any diligence what-

soever that a reasonably prudent man under the

same circumstances and conditions would exercise.

And in view of the fact that all of these occur-

rences which I have mentioned occurred more than

two years before this suit was instituted, I am
obliged to grant the motion for an instructed ver-

dict, and an exception will be noted for the plain-

tiff."
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Upon the inforiuation that the end of the term

would be Saturday (November second), Mr, Powers

moved for an order extending the term over for

sufficient time to prepare an appeal and for an

order granting thirty days as time for the prepara-

tion of his bill of exceptions, and both motions were

granted.

One of the jurors signed the verdict directed for

defendant, and the jury was discharged.

And afterwards, to-wit, on Friday, November 1,

1935, the seventy-eighth Judicial day of the regu-

lar July term of said court, order on motion of

plaintiff was signed and filed extending the July

term of court into the next term of court, namely,

November term, "for the purpose of allowing

plaintiff to perfect an appeal herein, and do all

necessary acts necessary therefor, including pre-

paring, lodging and/or filing bill of exceptions on

appeal, and obtaining an order from this court al-

lowing said appeal", and also extending plaintiff's

time thirty days from date in which to prepare, ten-

der, lodge and/or file bill of exceptions on appeal.

Thereafter, on the 23d day of November, 1935,

plaintiff, appellant herein, served and lodged his

proposed Bill of Exceptions. Thereafter, on No-

vember 27, 1935, order on stipulation between the

parties, was signed and filed extending the July

term, heretofore extended into the November term,
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over into and including all of the then [153] present

I term, to and including March 2, 1936, and such

further time as might be necessary to perfect the

appeal, "and do all things and acts necessary there-

I for, including all matters pertaining to the Bill of

i Exceptions, and any other matters relating to the

appeal herein", and also extending plaintiff's time

thirty days from date in which "to present, amend,

file, settle and/or otherwise prejDare Bill of Excep-

tions herein on appeal".

PLAINTIFF'S EXHIBITS.

No. 1

BILL OF SALE, March 21, 1930, from Marion

Steam Shovel Company to R. W. Shaffer; sub-

stance stated page 6 infra; see also p. 65 infra; set

out as Exhibit "A" in the complaint, page 16 of

Record. [154]

No. 2

CHATTEL MORTGAGE, March 18, 1930 from

R. W. SHAFFER to J. W. FEAK; substance

stated page 7 infra; set out as Exhibit "B" in the

complaint, page 18 of Record.

No. 3

LETTER, January 24, 1929, from MARION
STEAM SHOVEL COMPANY, (M. Caldwell,

Sales Manager) Marion, Ohio, to S. S. SCHELL,
Oakland, Oregon, the first paragraph of which is as

follows

:
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"This will acknowledge receipt of Order

Contract covering a Type 450 Gas-Electric

which you signed for Mr. Hugh F. Cox on

January 3rd, 1929. The contract has been for-

merly approved by an officer of our company

and arrangements have been made to complete

the contract in accordance with the conditions

as stated."

Attached to said letter is the following in-

voice :

THE MARION STEAM SHOVEL CO.

Marion, Ohio, U. S. A.

January 31, 1929.

Sold to S. S. Schell, Oakland, Oregon

Shipped to Same
Your Order No. Contract 1-3-29

Shipped Via

Your Req. No.

Terms as per contract

Invoice No. S-5962

ONE STANDARD TYPE FOUR FIFTY
(450) TWO BELT RIGID CRAWLER
GASOLINE ELECTRIC SHOVEL, Machine

Number 6183 $15,391.80"

Also attached to and a part of said exhibit are

fifteen notes, each in the amount of $820.00, made

by S. S. Schell in favor of Marion Steam Shovel

Company of Marion, Ohio; said notes fall due
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monthly beginning on February 3, 1929 and ending

April 3, 1930; each of said notes is stamped "Paid,

Marion Steam Shovel Company, Marion, Ohio" in-

dicating the date of payment. The stamp indicates

the first note was paid on February 19, 1929 and the

last four notes paid May 28, 1930.

No. 4

ORDER CONTRACT of sale dated January 3,

1929 from Marion Steam Shovel Company to S. S.

Schell, "an individual", providing among other

things that : Seller agrees to deliver to Buyer, Port-

land, Oregon, on or about January 5th, 1929, one

Marion Type 450 Gas Electric Shovel , . . Number
6183; Buyer agrees to pay [155] Seller for said

machine and equipment $15,391.80, payment of

$3,091.80 to be in cash, and 15 consecutive monthly

notes for $820.00 each to be given for the balance;

this order cannot be assigned except with consent

of the Seller in writing endorsed hereon; the above

property shall be and remain the property of Seller

until paid for in full, all notes given hereunder shall

be evidence of the smn due and not payment ; if any

notes are not paid when due all shall at once become

due at the option of Seller and Seller may take pos-

session of said property. Signed, The Marion Steam

Shovel Company, by Hugh F. Cox, salesman ; signed

S. S. Schell; endorsed, Received and Accepted at

Marion, Ohio, January 18, 1929, The Marion Steam

Shovel Company, by W. R. Mulligan.
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No. 5

TRANSCRIPT OF RECORD, exemplified copy

of, in WHEELER COUNTY, OREGON, FORE-
CLOSURE SUIT.

Filed December 27, 1930, by Joseph A. Mallery,

plaintiff against R. W. Shaffer, S. S. Schell and

R. H. McKim, co-partners doing business under the

firm name and style of McKim and Company, De-

fendants, alleging the mortgage on the said shovel

from Shaffer to Feak and a default thereof through

nonpayment of the note; assignment of said mort-

gage and note from Feak to plaintiff (Mallery)
;

that defendants S. S. Schell and R. H. McKim have

or claim to have some interest in or lien upon the

mortgaged property (shovel) or some part thereof,

which, if any, accrued subsequently to plaintiff's

lien and are inferior thereto. Prays for judgment

of foreclosure.

* * *

To which S. S. Schell filed an answer on January

14, 1931 denying generally and setting up affirma-

tively that he was the owner of said mortgaged

property (shovel). The affirmative defense continues

as follows: [156]

''That this defendant purchased said piece of

machinery and steam shovel from the Marion

Steam Shovel Company and never parted with

the ownership or title thereof ; that this defend-

ant leased upon a monthly rental said steam

shovel to R. W. Shaffer, defendant, J. W. Feak,

R. H. Lohrer and Feak Construction Company

;
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that this plaintiff has no interest in said shovel

;

that any chattel mortgage or bill of sale execut-

ed or made by any of the parties hereto other

than S. S. Schell was unlawful, wrongful, and

that at no time did the said R. W. Shaffer

have any title to said property or interest in

the same, and at no time did the said R. W.
Shaffer, J. W. Feak, R. H. Lohrer or any of

the parties to this lawsuit have any title in or

to said steam shovel or any right to convey the

same, and any conveyance received by the plain-

tiff from any of the said parties other than this

defendant S. S. Schell was wholly void and did

not convey any interest whatsoever; that this

plaintiff has no interest in said property, and

any title claimed by him is wholly void; that

the said S, W. Schell has always been the

owner of the said shovel and property; that

by reason of the facts aforesaid, this defendant

is entitled to the possession of said shovel and

machinery. '

'

Said answer concludes with prayer for possession

of shovel and costs.

* * *

Answer filed by R. W. Shaffer February 9, 1931,

admits that at Dayville, Oregon, on March 18, 1930,

he executed the note and bill of sale (mortgage) in

favor of J. W. Feak, but under the following con-

ditions: That R. W. Shaffer, J. W. Feak, and R. H.
Lohrer secured a contract from the State of Ore-
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^ron Highway Commission to do certain highway

work in Grant and Wheeler Counties, known as

the Dayville job ; that at that time the shovel ])e-

longed to Schell; that Shaffer, Lohrer, and Peak,

desiring said shovel for use on said highway work,

entered into an agreement with Schell on or about

February 26, 1930, for the purpose of renting said

.shovel; that there was still due the Marion Shovel

Company as a balance on the purchase of said

shovel approximately $3200.00: that Feak knew

at the time said note and bill of sale (mortgage)

were executed that the shovel belonged to Schell.

subject to said balance due the Marion Shovel Com-

pany; that there was also due the Marion Shovel

Company from Shaffer certain parts belonging to

said shovel and thereupon Shaffer and Feak enter-

ed into an agreement that said shovel should be

leased and the rent paid to Schell or to the Marion

Shovel Company; that the said Marion Shovel

Company [157] desired its money and Feak stated

'*he would advance the balance due on the shovel

so as to satisfy the Marion Shovel C^ompany and the

amount so paid should be charged against the rent

(•f said shovel and said note and said bill of sale

(mortgage) were executed for the purpose of show-

ing the amount the said J, W. Feak had paid as

the balance due upon said purchase price; that

during all of said times the said J. W. Feak knew

and was advised that the shovel belonged to the

said S. S. Schell"; that Shaffer was not the agent
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of Sehell and did not pretend to be and was not

SchelFs partner; "that thereafter the said shovel

was used upon said work at a rental agreed upon

with the said S. 8. Sehell, and the said amount paid

hy J. "W. Feak to the Marion Company was liqui-

dated by virtue of rentals". Said answer denied the

otlier allegations in the complaint and set up as

an ajffirmative defense; that on or about the 16th

day of January, 1930, Shaffer, Feak, and Lohrer

secured said highway construction contract ; that at

that time Sehell was the owner of said shovel wdiieli

was then located at Kemila, Oregon; "that the said

J. W. Feak knew and was informed that the said

shovel belonged to the said S. S. Sehell, about April

1, 1930 and thereupon a contract and agreement was

entered into by the defendants, R. W. Shaffer, J.

W. Feak, and H. R. Lohrer", leasing and renting

said shovel from Sehell, together with other property

belonging to Sehell ; that there was due the Marion

Shovel Company $3200 on the purchase price and

also certain money in the sum of some hundred

dollars for parts used for said shovel; that tlie

Marion Steam Shovel Company desiring payment
of the balance due it, Feak agreed to pay it and

i liquidate the payment so made by rentals on said

' shovel and other property belonging to Sehell ; that

Feak paid the Marion Shovel Company approxi-

mately $3766.14; that the note and bill of sale

(mortgage) were given as evidence of such pa>'-

ment; that thereafter the shovel was used on the

work and the said amount was liquidated in rentals

;
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"that it did not belong to this defendant but be-

longed to the said S. S. Schell, which the said J. W.
Feak well knew and was advised, and [158] the

plaintiff herein is well aware of said facts ; that the

said shovel was purchased by S. S. Schell from the

Marion Shovel Company in the first instance and

was never transferred by him so far as this defend-

ant is advised to any person, and said shovel has

at all times belonged to S. S. Schell.''

(Mr. Frank Senn appeared as attorney for de-

fendant S. S. Schell and also for defendant R. W.
Shaffer.)

* * *

Reply of plaintiff Mallery to Schell 's answer de-

nies everything contained in vSchell's affirmative de-

fenses that was inconsistent with allegations in plain-

tiff' 's complaint.
* * *

Reply of Mallery (plaintiff) to Shaffer's answer

denies all allegations contained in Shaffer's affirm-

ative defenses and as a [159] further and separate

reply alleges, on information and belief, that Shaffer

represented to Feak and Lohrer that he, Shaffer,

owned the shovel free and clear of incumbrances;

that thereafter Feak learned that the Marion Steam

Shovel Company claimed to have title to the shovel

by reason of an unpaid balance of the purchase

price of $3,766.14; that said shovel company threat-

ened to take possession of the shovel and remove it

from the job unless said balance was paid; that

Feak told the Marion Steam Shovel Company that
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he would advance said sum if the Shovel Company

would convey shovel to Shaffer and give him free

and unincumbered title to it and procure from Shaf-

fer a note secured by mortgage on said shovel; that

the representative of said Marion Steam Shovel

Company, on March 18, 1930, delivered to Feak a

bill of sale for said shovel running from Marian

Steam Shovel Company to Shaffer, also then and

there delivered to Feak a note for $3766.14 secured

by mortgage on said shovel running from Shaffer

to Feak, w^hereupon Feak, without knowledge or

notice of the claim by Schell or anyone else, paid

the sum of $3766.14 to Marion Steam Shovel Com-

pany out of his own personal funds. Realleges an

assignment of the note and chattel mortgage from

Feak to plaintiff Mallery. That defendant Schell

never made any claim of right of title or ownership

of said shovel for a long time after the purchase

of said note and mortgage by plaintiff. Praj^s for

relief as demanded in the complaint.
* * *

Answer filed by R. H. McKim and M. McKim
relates to a lien claim for repairs on various equip-

ment and has no bearing.
* * *

Said foreclosure action came on for trial on the

24th day of August, 1931, at Fossil, Oregon. Plain-

tiff Mallery was present, defendant S. S. Schell was

present, the testimony was taken by the court,

arguments made by the respective parties through

their attorneys, and thereafter the court made the
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following findings of fact and conclusions of law,

which were filed on September 3, 1931 : [160]

"The court finds that at Dayville, Oregon on

March 18, 1930, for a valuable consideration,

the defendant R. W. Shaffer made, executed and

delivered to J. W. Feak a certain promissory

note in the sum of $3766.14 payable on June 1,

1930, with interest at the rate of eight per cent

per annum; that at the time of the execution

of said note the said R. W. Shaffer made, exe-

cuted and delivered to the said J. W. Feak a

certain bill of sale, intended as a chattel mort-

gage, upon the following personal property, to-

wit

:

One (1) Marion Type 450 Gas-Electric Sho-

vel, combination 450.01 with 22 foot boom, 15

foot dipper handle, 1 1-4 cu yd cast front dip-

per, mounted on crawling traction trucks, fac-

tory No 6183.

That said bill of sale intended as a mortgage,

and which the court finds was and is a mort-

gage, was duly filed and recorded in the records

of Grant County Oregon in Book 9, page 463

on May 9, 1930, and on the 15th day of No-

vember, 1930, said chattel mortgage was re-

corded in Wheeler County, Oregon in Book 12,

page 20. That attached to the plaintiff's com-

plaint herein is a copy of said chattel mortgage,

marked Exhibit A. That on to-wit, the 14th day

of November, 1930, said mortgage was assigned

l)y the said J. W. Feak to the plaintiff, Joseph
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A. Mallery, and said assignment was recorded

on to-wit the 14th day of November, 1930 in

Wheeler County, Oregon in Book 2, page 212

;

that attached to the complaint and marked Ex-

hibit B is a copy of said assiginnent.

The court finds that the plaintiff is the owner

and holder of the promissory note and chattel

mortgage set forth in the complaint herein.

II.

The court further finds that the defendant

S. S. Schell did, on the 3rd day of January,

1929, purchase of and buy from the Marion

Steam Shovel Company the property mentioned

in the plaintiff's complaint and in the chattel

mortgage set forth in the plaintiff's complaint

to-wit

:

(the above described Marion Gas-Electric

Shovel)

That said S. S. Schell paid for said property

and that during all times mentioned in plain-

tiff's complaint and at the time of the execu-

tion of said chattel mortgage by the said R. W.
Shaffer upon said property, the said property

belonged to and was the property of the said

S. S. Schell; that the said R. W. Shaffer when

he executed said mortgage was not the owner

of said property and has never been the owner

of said property, nor has he had any interest in

the same. That said mortgage, the court finds,

is null, void and invalid so far as creating any

lien upon said property or any interest therein.
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III.

The court finds that after the purchase of

said personal property mentioned in plaintiff's

complaint and set forth in the chattel mortgage

by S, S. Schell, the said S. S. Schell exercised

dominion, control and ownership over said

property and ever since the purchase of said

property, during all times mentioned in the

complaint and at the present time, said S. S.

Schell was and is now the ow^ner and entitled to

the immediate possession of the following de-

scribed property, to-wit: [161]

(The above described Marion Gas-Electric

Shovel)

IV.

The court further finds that prior to the exe-

cution of the assignment of the said mortgage

from J, W Feak to the plaintiff, the said J, W.
Feak was notified by the said S. S. Schell that

the said R. W. Shaffer had no interest in said

property ; that the said plaintiff took an assign-

ment of said mortgage after the same became

due, and that said purported chattel mortgage

became due on June 1, 1930; that the plaintiff

secured an assignment thereof on November 14,

1930.

CONCLUSIONS OF LAW
Based upon the findings of fact the court con-

cludes :

1. That the plaintiff is not entitled to a fore-

closure of his mortgage or to any relief prayed
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for in the said complaint; that the defendant

is entitled to the relief prayed for in his an-

swer, and is entitled to the immediate posses-

sion of the following described property:

(The above described Marion Gas-Electric

Shovel)

2. The court concludes that the plaintiff's

complaint should be dismissed and that the equi-

ties herein are with the defendant and that the

defendant should be and is declared to be the

owner of and entitled to the immediate pos-

session of the following described property.

(The above described Marion Gas-Electric

Shovel)

3. The court concludes that the bill of sale,

which was intended as and is a chattel mortgage

upon the following described property, to-wit:

(The above described Marion Gas-Electric

Shovel)

is null, void and invalid, and does not create

any lien upon said property

9-3-31 D. R. PARKER."

The following decree was filed on September 3,

931:

"The above entitled suit came on regularly

to be heard on the 24th day of August, 1931,

at Fossil, Oregon, plaintiff appearing in per-

son by his witnesses and his attorneys, to-wit:

plaintiff acting in behalf of himself, and Oliver

C. Crowtherr defendant S. S. Schell appearing

ill person, by his witnesses and his attorney.
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F. S. Senn of Senn & Recken and H. H. & Carl

Hendricks; and the defendants R. W. Shaffer,

R. W. McKim and M. McKim appearing not

and no evidence being submitted by R. W.

Shaffer, R. W. McKim and M. McKim; and

opening statements on behalf of plaintiff and

on behalf of S. S. Schell having been made to

the court, whereupon the testimony of the plain-

tiff and the defendant S. S. Schell was sub-

mitted to the court, whereupon said parties

rested their cases, closing arguments having

been made, and thereafter the court, being ad-

vised in the premises, and having made its

findings of fact and conclusions of law herein,

and being now advised in the premises,

NOW THEREFORE, based upon the find-

ings of fact, conclusions of law and the pro-

ceedings herein, [162]

IT IS ORDERED, ADJUDGED AND DE-

CREED that the Plaintiff take nothing by

reason of his complaint, and that the complaint

of the plaintiff be and the same is hereby dis-

missed as to S. S. Schell and that the bill of;

sale intended as a chattel mortgage, mentioned

in plaintiff's complaint be and the same is

hereby declared to be null, void and of no effect,

and the defendant S. S. Schell is hereby de-

clared to be the owner of and entitled to the im-

mediate possession of the following described

property to-wit:
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One (1) Marion Type 450 Gas-Electric

Shovel, combination 450.01 with 22 foot boom,

15 foot dipper handle, 1% cu yd cast front

dipper, mounted on crawling traction truck,

factory No. 6183.

* * * -x- *

IT IS FURTHER ORDERED, ADJUDGED
AND DECREED that the defendant S. S.

Schell recover of and from the plaintiff his

costs and disbursements herein taxed at $106.00.

9-3-31 D. R. PARKER, Judge."

No. 6:

COPY OF LETTER FROM JOSEPH A. MAL-
LERY, Tacoma, AVashington to MARION STEAM
SHOVEL CO., Seattle, Washington, dated Janu-

ary 28, 1931; substance stated, page 11 infra; set

out as Exhibit "C" in the complaint, page 21 of

Record.

No. 7:

LETTER answering Exhibit No. 6. FROM THE
MARION STEAM SHOVEL CO. by E. Landon,

Seattle, Washing-ton, TO JOSEPH A. MALLERY,
lacoma, Washington, dated February 4, 1931 ; sub-

stance stated, page 12 infra; set out as Exhibit

I'D" in the complaint, page 23 of Record.

No. 8:

LETTER answering Exhibit No. 6, FROM
BOGLE, BOGLE & GATES, Attorneys, Seattle,

\;^^ashing•ton, to JOSEPH A. MALLERY, Tacoma,

Washington, dated February 6, 1931 ; set out, page
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]2 infra; set out as Exhibit "E" in the complaint,

page 23 of Record.

No. 9:

COPY OF LETTER TO THE MARION
STEAM SHOVEL COMPANY, Marion, Ohio, by

JOSEPH A. MALLERY, dated August 27, 1931

reminding the Marion Steam Shovel Company that

in preparing to foreclose the mortgage running

from R. W. Shaffer to J. W. Feak on a gas electric

shovel for which they had given a bill of sale to

R. W. Shaffer, he inquired of them what claim,

if any, one S. S. Schell had to the shovel, and that

Bogle, Bogle & Gates had answered stating that

S. S. Schell had no claim whatever. Informing them

that at the trial Schell produced promissory notes

marked "paid" for the full purchase price, so his

action for foreclosure failed, and the court found

[163] Schell the owner. Stating he would look to

them for satisfaction of the mortgage in the amount

of $3,766.14 with interest and all other expenses

because of their breach of warranty, and stating

that he considered them further liable on "the

ground of negligence in misinforming me as to

Schell's claim when called upon by me to under-

take the defense of the case against Schell."

No. 10

LETTER FROM THE MARION STEAM
SHOVEL COMPANY, by A. Gibson, Secretary-

Treasurer, Marion, Ohio, to JOSEPH A. MAL-
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^ERY, Tacoma, Washington, dated August 13,

(931 (Sic)

''Dear Sir:

In re: Sclmffer-Schell matter.

We acknowledge your letter of August 27,

which we have forwarded to our attorneys,

Messrs. Bogle, Bogle & Gates, Central Build-

ing, Seattle, Washington, who are authorized

to handle this matter for us.

Very truly yours,

THE MARION STEAM SHOVEL
COMPANY

(Signed) A. GIBSON
A. GIBSON, Secretary-Treasurer."

No. 11:

ASSIGNMENT FROM THE J. W. FEAK
CONSTRUCTION COMPANY, a co-partnership,

md THE J. W. FEAK CONSTRUCTION COM-
PANY, an Oregon corporation, TO J. W. FEAK,
>et out as Exhibit "G" in the complaint, page 25

)f Record.

No. 12:

ASSIGNMENT FROM JOSEPH A. MAL-
LERY TO -J. W. FEAK, set out as Exhibit "F"
ill the complaint, page 24 of Record.

No. 13:

CHECK, J. W. Feak, maker, The Marion Steam

Shovel Company payee, in the sum of $3766.14

iated March 24, 1930; described page 41, infra,

[page 111 of this printed Record.]
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No. 14:

Marked for identification but not received in

evidence.

No. 15:

LETTER FROM J. W. FEAK, Tacoma, Wash-

ing-ton, to H. R. LOHRER, Kimberly, Oregon, No-

vember 14, 1930; third paragraph set out pages 42,

43 infra, [page 114 of this printed record.]

No. 16:

LETTER FROM BOGLE, BOGLE & GATES,
Seattle, Washing-ton, to F. S. SENN, Portland,

Oregon, dated June 19, 1930, set out page 68 infra,

[page 156 of this printed Record.]

No. 17:

LEDGER SHEET of Marion Steam Shovel Com-

pany showing [164] account of R. W. Shaffer. The

items on the account begin January 11, 1929, with

a charge item on that date, and include twenty-four

charges entered before April 16, 1929, at which time

the balance totalled $650.89, the first credit having

been entered on this date in the sum of $59.75.

Thereafter items of charge and credit appear, the

largest item credited being $100.95, until July 1,

1929, after which time the account ran as follows:
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7

"New Balance Date Debits Credits

'July 1, 1929
1^570.30 bal Jul 6AL $520.00
50.30 bal

Jul 19MR 19.55
Jul 19MR 19.55
Jul 19MR 19.55
Jul 19MR 17.60
fJul 19MR 19.55
Jul 19MR 19.55

65,05 cr Jul 22BC 28.10
36.95 cr Oct 4 185.00
148.05 bal Oct 17BC 2.75
150.80 bal Oct 18BC 40.70

Oct 19BC .84

192.34 bal Oct 21BC 67.25

'Oct 21BC 10.00
269.59 bal Oct 26BC 6.85

276.44 bal Oct 24BC 250.80
527.24 bal Nov. 5BC 2.09
529.33 bal Oct 25BC 73.20
1602.53 bal Nov 16BC 17.75

Nov 16BC 28.40
648.68 bal Nov 18BG 4.50

>Nov 18BC 2.20

Nov 18BC 1.99
657.37 bal Nov 27MR 185.00
427.37 bal Nov 18BC 191.35
663.72 bal Nov 27BC 119.75
•783.47 bal Nov 29 112.00
i895.47 bal Deo 3BC 46.25
941.72 bal Mar 28C S 941.72

.00 bal )>

No. 18:

PHOTOSTAT COPY OF EMPLOYMENT
AGREEMENT BETWEEN HUGH F. COX AND
^HE MARION STEAM SHOVEL COMPANY,
ntitled Agreement with Hugh F. Cox for Nov. and
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Dec, 1929, Pending R. L. Balzer Connection and

providing as follows:

"1. Salary $250.00 per month plus 1% of

f.o.b. Marion price on shovels and attachments.

This is to be paid by Niles out of his revolving

fund unless otherwise instructed by Marion.

2. Cox releases any and all claims on auto-

mobile, office furniture and equipment supplies

etc. Marion to return [165] notes with some

form of release instrument.

3. Niles to advance Cox Expense Money in

regular way and Cox to account to Niles direct.

4. If satisfactory arrangement can be made

with Balzer in regard to agency account Cox

will be offered position as salesman at salary

and commission to be agreed upon later.

5. Cox agrees that settlement on reverse

side this sheet itemizes any and all claims and

represents a true account of his business dur-

ing the four months he has had our account.

HUGH F. COX (Signed)

H. T. GRACELY (Signed.)"

A statement of settlement with Hugh F. Cox

is also contained in the exhibit.

DEFENDANT'S EXHIBITS
No. A:

LETTER FROM F. S. SENN, attorney, Port

land, Oregon, to FEAK CONSTRUCTION COM
PANY, Kimberly, Oregon, dated June 24, 1930:

'

' Since sometime in February you have beei

using considerable equipment belonging to S. S
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Schell, and among the equipment there is a

Marion steam shovel. We of course rented
this equipment to you through Mr. Shaffer,

who at that time was a partner of yours, and
interested in this business. We imderstand you
are fully advised regarding the rental, etc.

"We think the time has now arrived when
an adjustment should be made of this rental.

We understand somehow or other [166] you
paid some notes to the Marion Shovel Company
through some arrangement with Mr. Shaffer,

to which of course Mr. Schell did not agree.

However, we are willing to make some adjust-

ment of this rental business and payment due
on the balance of the shovel so the matter can
be disposed of without litigation, but if an ad-
justment cannot be made we will be compelled
to bring an action in the very near future look-
ing toward an adjustment of this matter, as
we do not feel it should run along any longer."

No. B:
LETTER FROM H. R. LOHRER, Kimberly,

)regon, TO JAMES L. CONLEY, Portland, Ore-
gon, written on letterhead of J. W. Feak Construc-
aon Company. General contractors December 15,

930, as follows:

"Dear Mr. Conley:

"I am forwarding to you a simimons in the

Circuit Court, Douglas County, Oregon. The
suit brought on by S. S. Schell for the rental

of some equipment.
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Also another action in Circuit Court of

Wheeler County in behalf of the Nelson Saw

MiU.

These papers were served by C. L. Johnson,

Sheriff of Wheeler County, at 11 a. m. Decem-

ber 15, 1930.

The sheriff also told me that Chisholm is

making arrangements for the sheriff to post

notice on the Lucyrus shovel and have him sell

it in the near future.

Will you kindly take the necessary steps to

protect our interests?

Thanking you in advance, I am

Very truly yours,

(SignJd) H. R. LOHRER."

(See also page 26 infra) [page 88 of this

printed Record.]

No. C:

STATEMENT FROM S. S. SCHELL TO FEAK
CONS. CO., as follows:

"Home Office, Oregon Oakland, Ore.

Sept. 30 1930

Feak Cons. Co. To S. S. SCHELL Dr.

Contractor

Highway and Bridges

Aug 26 to Sept 26 1930 To rentals of

equipment $1139.00

May 28 to July 23rd extra shift $820.00'
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No. D:

STATEMENT FROM S. S. SCHELL TO FEAK
CONSTRUCTION CO., dated July 17, 1930, item-

ized as follows:

*'1930

Feb. 26 to April 26—2 months

rental of road equipment as

per lease contract $1139 per

month for single shift 2278

April 26 to June 26—2 months

double shift $1549 per mo 3098

5376—
Less amount paid Marion Shovel

Co. 4 notes of $820 each and

interest about 3500

1876."

[167]

No. E
LETTER FROM J. W. FEAK CONSTRUC-

TION CO., BY P. L. MOTT, Kimberly, Oregon, to

JAMES L. (^ONLEY, Portland, Oregon, dated
August 6, 1930, as follows:

"So that you may be kept fully advised in

the Shalfer-Schell deal, Mr. Peak has request-

ed this office to forward to you a copy of all

communications pertaining thereto.

"We are enclosing the last two statements
received from Schell and also copies of the

correspondence received from Semi & Recken."
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No. F
COPY OF LETTER FROM F. S. SENN, at-

torney, Portland, Oregon, to FEAK CONSTRUC-
TION CO., Kimberly, Oregon, dated September 4,

j

1930 ; copy made on stationery of J. W. Feak Con- <

struction Company; reading as follows:

'

'We enclose you bill covering rental of equip-

ment from July 26, 1930 to August 26, 1930.
j

"You have not paid any of the rental here- '

tofore billed you. We are compelled to take

this matter up with the bonding company and

bring an action without further delay."

At the bottom of the copy there reads:

"Note

Above copy sent to Conley (9/7/30)"

No. G
LETTER FROM F. S. SENN, attorney, Port-

land, Oregon, to J. W. FEAK CONSTRUC^TION
(-OMPANY, Kimberly, Oregon, dated August 4,

1930 and reading as follows:

"We are enclosing you additional bill for

rent from June 26 to July 26, 1930.

"This matter has been dragging along now

for quite a while and we must insist upon hav-

ing this rent adjusted; otherwise we shall be

compelled to bring an action against you and

your bondsman on this work for the collection

of the rental of equipment, etc. which you have

had on this job since February 26, 1930."
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No. H
COPY OF LETTER FROM F. S. SENN,

Portland, to FEAK CONSTRUCTION COM-
PANY, Kimberly, October 18, 1930, and reading as

follows

:

"We enclose you bill for rental from Aug-

ust 26 to September 26, also extra shift from

May 26 to July 23, all during the year 1930."

There is contained in the exhibit a copy of

the bill which is the same as Defendant's Ex-

hibit No. C, supra.

No. I

COPY OF LETTER FROM F. S. SENN, Port-

land, to FEAK CONSTRUCTION COMPANY,
Kimberly, July 21, 1930; copy made on stationery

of J. W. Feak (Construction Company and reading

as follows: [168]

"We are enclosing bill for rental of equip-

ment. As we wrote you before, we would like

to get this matter settled and adjusted as we
go along."

At the bottom of the copy there reads:

"(Copies of all this communication have been

forwarded to Conley)"

No. J

LETTER FROM J. W. FEAK CONSTRUC-
TION CO. BY P. L. MOTT, Office Manager, Ta-

coma, Washington, to JAMES L. CONLEY, Port-

land, Oregon, dated November 1, 1930; set out

pages 27, 28 infra, [page 90 of this printed Record.]
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No. K
LEASE AGREEMENT BETWEEN S. S.

SCHELL, lessor, R. W. SHAFFER, J. W. FEAK
and H. R. LOHRER, doing business as the Feak

Construction Company, lessee, dated March 18,

1930, reading as follows:

"March 18, 1930.

S. S. SCHELL, of Portland, Oregon, being

the owner of the personal property hereinafter

described and hereinafter known as the lessor,

and being agreeable to leasing said personal

property to R. W. SHAFFER, J. W. FEAK
and H. R, LOHRER doing business as the Feak

Construction Company, hereinafter knowai as

the lessees, and who are agreeable to leasing and

renting said property from the lessor in accord-

ance with the terms of this agreement, said

property all being located at Dayville, Oregon.

NOW THEREFORE, the lessees agree to

pay to the lessor as rental for the use of said

personal property as follows:

One gas electric shovel, #6183, $820.00 per

month for each and every month while the said

property is in the possession of the lessees, said

rental to be paid on a basis of one shift of eight

hours; should it be used more than eight hours

per day there shall be an additional rental at

the rate of $410.00 per month, depending on the

amount of time said shovel was used.

20 Caterpillar tractor, $150.00 per month on

a basis of a eight hour shift ; if used more than
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8 hours for any one day it shall be paid for

at the rate of 50% additional.

One Rotary Scraper No. K66, Serial 2825,

$25.00 per month.

One Scarafier, Serial 8165, $25.00 per month.

One Jack Hammer B. C. R. No. 163463, $15.00

per month.

Water tank and fittings, $2.00 per month.

One engine, #545324 and pump, $10.00 per

month.

One engine, #501245 and pump, $10.00 per

month.

Typewriter and adding machine, $10.00 per

month.

One gas tank with pump, $750.00 Gallons;

$12.00 per month.

One light plant on Ford chassis, $10.00 per

month.

Camp equipment, cots, blankets, etc., mis-

cellaneous supplies, $50.00 per month.

That the rental on said property shall begin

with and date from February 26, 1930, and said

monthly rental shall be due and payable for eacli

and every month after said February 26, 1930,

and shall continue to be payable and due for

each and every month until the lessees return

said property to the lessor at Portland, Oregon.

That the rental shall be payable at the expira-

tion of each and every month. [169]

It is further agreed that in the event of the

destruction or non-return of any of said per-
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sonal property from any cause whatsoever, the

lessees shall pay to the lessor the value of said

property not returned or which is destroyed.

It is further agreed that the lessees agree to

return said property to the lessor at Portland,

Oregon, free from all liens and obligations of
.

any kind or nature. Should the lessor be re- I

quired to pay any costs or expense of loading

or unloading or transportation of any kind on

said goods, the same shall be charged to the les-

sees and the lessees hereby agree to pay the

same.

The lessees agree to protect and save harm-

less the lessor against any loss by fire, flood, ex-

plosion, theft or otherwise, until said property

is returned to the lessor at Portland, Oregon.

The lessees agree to keep said property in the

same condition as when received, it being under-

stood that all property is in good condition,

ordinary wear resulting from ordinary use alone

excepted.

The lessees hereby acknow^ledge receipt of

said goods and articles.

The lessees hereby agree to pay and reimburse

the lessor for any charges incidental to break-

age, shortage or damage to said property during

the life of said agreement and lease.

The lessees hereby agree to keep said prop-

erty in their custody as bailee at Dayville, Ore-

gon, and shall not remove the same without the

lessor's consent in writing first obtained, title
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and ownership of said property to remain in

the lessor.

It is further contracted and agreed that the

lessees agree to utilize said personal property

for one shift only per week day and any addi-

tional time over and above one shift, additional

pay shall be had as before stated.

The lessees further agree to give the lessor

five days' notice in writing of the time when

said property will be returned.

Any legal charges, attorney fees or other

expenses which the lessor shall be put to in

securing possession of this property shall be

paid by the lessees and the lessor shall be reim-

bursed for any such expenditures.

This agreement becomes effective as of Feb-

ruary 26, 1930.

IN WITNESS WHEREOF, the parties

hereto have hereunto set their hands and seals

this 18th day of March, 1930.

(Signed) J. W. FEAK CONST. CO.

[Seal] (Signed) By R. W. SHAFFER
[Seal] (Signed) S. S. SCHELL."

,No. L
CERTIFIED COPY OF CLAIM FILED WITH

STATE OF OREGON BY S. S. SCHELL, Octo-

Der 30, 1930 ; addressed to Secretary of State ; notice

s given that Schell has a claim for material, supp-

.170] lies and equipment furnished the Feak Con-

struction Company for use on the Ochoco Highway
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in Wheeler and Grant Counties, Oregon under and

by virtue of an oral agreement entered into with

R. W. Shaffer, a partner and manager of the Feak

Construction Company, and later confirmed by

written agreement on March 18, 1930 ; claim is made

for $11,572.00, less a credit of $3,604.38. "Payment

by R. W. Shafeer on notes of S. S. Schell to the

Marion Steam Shovel Co. without consent of S. S.

Schell, but said S. S. Schell, being willing same be

deducted from amount due, "leaving amount due

October 26, 1930 of $7,967.62. Endorsement of filing

is entered, October 30, 1930. i

Attached to said claim is a copy of the lease
'"

agreement, Defendant's Exhibit K, supra.

No. M
TRANSCRIPT OF RECORD, exemplified copy

of, in WHEELER COUNTY, OREGON, RE-

PLEVIN ACTION:
Filed December 26, 1930 by S. S. Schell in the

Circuit Court of the State of Oregon for Wheeler

County against J. W. Feak Construction Company,

a corporation, J. W. Feak and H, R. Lohrer, doing

business as J. W. Feak Construction Company, and

individually, and Jos. Mallory, defendants.

Complaint alleges that Schell, plaintiff, was the

owner of Marion Gas-Electric shovel, bearing No.

6183, located in Wheeler County, Oregon, and that

he is entitled to immediate possession; that the de-

fendants at the time of the commencement of the

action, have possession of said shovel and wrong-
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fully detail the same, and refuse to deliver it to

plaintiff; that demand has been made upon defend-

ants for said shovel prior to the commencement of

the action, but defendants wrongfully and unlaw-

fully detain the same; that plaintiff demanded pos-

session of said shovel on the 18th day of December,

1930; that by reason of the wrongful detention of

said shovel by the defendants, [171] plaintiff has

been damaged in the sum of $25.00 per day; that

the reasonable value of the shovel is $10,000.00.

Complaint concludes with prayer for judgment

awarding plaintiff possession of said shovel, and

the sum of |25.00 per day for the wrongful deten-

tion of the shovel beginning with the 18th day of

December, 1930, and in the event that the shovel

cannot be returned to plaintiff that the plaintiff

have judgment against defendants for the sum of

$10,000.00, together with costs.*******
Defendants, under date of December 29, 1930,

filed an answer to Schell's complaint denying that

Schell, plaintiff, was the owner, or entitled to the

possession of said shovel, and admitting that the

said shovel was, at the time of the commencement

i^of plaintiff's action, - located in Wheeler County,

'Oregon; deny that the defendants, at the time of

,

the commencement of the action, had possession of

the shovel or wrongfully detained and refused to

'deliver it to plaintiff; deny that demand has been

made upon the defendants or any of them for the

return of said shovel. Deny that prior to the com-
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mencement of the action that plaintiff demanded

possession of the shovel; deny that plaintiff has

been damaged in the sum of $25.00 a day or any

other sum; admit that the reasonable value of the

Marion Gas-Electric Shovel is the sum of $10,000.00.

Concludes with prayer that plaintiff take nothing

by his complaint, and asks that defendants be al-

lowed costs and disbursements herein. Said answer

is verified by J. W. Feak personally and as Secre-

tary-Treasurer of the J. W. Feak Construction Com-

pany, a corporation, and by Joseph Mallery. Re-

plevin bond for immediate repossession of said

shovel was filed, together with affidavit in statutory

form by S. S. Schell, on December 26, 1930. The

undertaking was signed by two personal sureties

who acknowledged themselves bound unto the de-

fendants in the sum [172] of $20,000.00, being dou-

ble the value of said personal property, for the

prosecution of the action for the return of such

property to the defendants, if return thereof be

adjudged, and for the payment of any sum which

the defendants may for any cause recover in such

action against the plaintiff. Each of the sureties cer-

tified that he was worth more than the sum of

$20,000 over and above debts and exclusive of

exempt property. The affidavit of S, S. Schell stated

that he was the owner of the said property and law-

fully entitled to possession, and entitled to posses-

sion by virtue of his ownership, but that same was

wrongfully obtained by the defendants; that cause

of detention, to the best of his knowledge, was that
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defendants claimed to have some title to said shovel,

but said title, if any, was secondary and inferior to

I his ownership and right to possession.
* * * * * * *

The sheriff of Wheeler County made a return on

[ the 30th day of December, 1930 saying that defend-

ants were not in possession of shovel but that he, as

sheriff, was in possession of shovel; that he had

taken it on the 10th of November, 1930, in connec-

tion with a lien foreclosure.*******
There were no further proceedings in the re-

plevin action.

No. N
JUDGMENT EOLL OF EENTAL ACTION,

DOUGLAS COUNTY, OREGON, AND DIS-

[TRICT COURT OP THE UNITED STATES
FOR THE DISTRICT OF OREGON:
Judgment Roll in the case of State of Oregon ex

rel S. S. Schell against J. W. Feak, H. H. Lohrer

and R. W, Shaffer, a partnership doing business

as the J. W. Feak Construction Company, and

Union Indemnity Company, a corporation, de-

( fendants.

Endorsement that complaint filed in the Circuit

Court of the State of Oregon for the County of

Douglas, November 3, 1930. Complaint sets forth a

contract entered into between [173] the State of

;' Oregon and J. W. Feak Construction Company
covering certain construction work on the Ochoco

: Highway in Wheeler and Grant Counties, Oregon,
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under which contract said J. W. Feak, H. R. Lohrer

and R. W. Shaffer agreed to pay promptly all labor

and material bills used on said work; that the

Union Indemnity Company issued a bond guaran-

teeing the performance of said highway construc-

tion job; that plaintiff Schell was the owner of ten

or twelve pieces of equipment, including one gas-

electric shovel No. 6183
;
plaintiff Schell leased and

rented said property to defendants Feak, Lohrer

and Shaffer on the 26th day of February, 1930;

copy of said rental agreement is attached to the

complaint and made a part of it (this rental agree-

ment or lease is the same as Defendant's Exhibit

No. K, except there is a variance as to signatures, \

the signatures being as follows

:

"IN WITNESS WHEREOF, the parties

hereunto have hereunto set their hands and seals

this 18th day of March, 1930.

J. W. FEAK, H. R. LOHRER and R. W.

SHAFFER, Doing business as J. W.

Feak Const. Co. by R. W. Shaffer, S. S.

SCHELL.");

that the said Feak, Lohrer and Shaffer, doing bus-

iness as Feak Construction Company, immediately

entered upon possession of said property and have
;

used, rented and leased said property ever since and

have used the same upon their work in Wheeler

and Grant Counties; that there is due and owing

to the plaintiff by the defendants for the use of said

equipment the sum of $12,711.00; that defendants
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Feak, Lolirer and Shaffer agreed to pay the rental

;

that said sum so agreed upon as rental is a reason-

able rental and defendants and each of them are

indebted to plaintiff in the full sum thereof, less

a payment of $3604.38; that plaintiff, prior to the

commencement of the action, filed with the Sec-

retary of State of Oregon and with the State High-

way Commission a claim that said [174] rental con-

stituted material furnished to the defendants and

is a just debt and due and owing from defendants

to plaintiff; that plaintiff by virtue of the statute

of the vState of Oregon (allowing reasonable at-

torneys' fees on actions on insurance policy) is en-

titled to a reasonable attorneys' fee and that the

same would be $1000,00. Plaintiff prays for judg-

ment against defendants and each of them for the

sum of $9,106.62, with interest from the 1st day

of November, 1930 and $1000.00 attorneys' fees.

* * *

Defendants, under date of December 15, 1930,

filed a petition of removal from the State C^ourt

to the District Court of the United States for the

District of Oregon, whereupon the necessary re-

moval papers were filed and an order was entered

removing said case to the District C^ourt of tlie

United States [175] for the District of Oregon.
* * *

Answer filed on behalf of defendants J. W. Feak
land H. R. Lohrer, verified by Jas. L. (^onley "one

I of the attorneys for these answering defendants

* * * the * * * answer is true, as I verily believe.
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I make this verification for the reason that these

answering defendants are outside of the state, and

I have full knowledge of the facts." Dated January

27, 1931. Answer sets forth a general denial that

S. S. Sehell is the owner of the gas-electric shovel

No. 6183 and denies that there is any lease agree-

ment between Sehell and J. W. Feak Construction

Company or these defendants; denies that the siun

of $1000.00 is a reasonable allowance for attorneys'

fees and denies that the plaintiff is entitled to any

attorneys' fees; admits that plaintiff has demanded

payment of the smii therein named, and that such

payment has been refused, but denies that the sum

of $3604.38 or any other sum has been paid by an-

swering defendants or by anyone else on their lie-

half to plaintiff or to any person as rental for the

equipment named in plaintiff's complaint.

As a first, affirmative defense, said answer alleges

that at the times mentioned Shaffer and the answer-

ing defendants were a copartnership transacting

business under the firm name of J. W. Feak Con-

struction Company, and that on March 16, 1930

R. W. Shaffer pretended to execute on behalf of the

answering defendants the so-called rental agree-

ment, which rental agreement, for the purpose of

this answer is a part of the complaint and marked

Exhibit C. That the pretended rental agTeement is

not and never has been the agreement of said part-

nership, J. W. Feak Construction Company, nor of

these answering defendants; said agreement was

executed without the knowledge of or any authority
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from these answering defendants, but was made
f "secretly, fraudulently, eollnsively and in bad faith,

-as hereinafter set forth." "That at the time of the

[176] execution of said pretended agreement the

plaintiff and defendant R. W. Shaffer were part-

ners and were joint owners, as such partners, of

all of the equipment which the said rental agree-

ment pretended to rent ; that plaintiff was not the

owner of said equipment as recited in the said

agreement; that the said equipment was already

being used on the job by these answering defend-

ants and R. W. Shaffer, with plaintiff's consent, as

the contribution of the defendant R. W. Shaffer

to the defendant partnership, the J. W. Feak C'on-

struction Company, and no lease agreement was
necessary for its continued use, all of which was
known, or should have been known, to both the

plaintiff and to the defendant R. W. Shaffer. * * *

That by reason of the facts hereinbefore set forth,

neither the said partnership, J. W. Feak Construc-
tioi] Company, nor these answering defendants, are
bound by the said pretended rental agreement, nor
are they liable for any rental to be paid there-

under. '

'

The answering defendants set forth as a second,
affirmative defense and admit that during the
autumn or winter of 1929 R. W. Shaffer applied to

them to be admitted into partnership with them
for the purpose of taking highway contracts, and
as his contribution to the partnership said Shaffer
proposed to furnish for partnership use the equip-
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ment plaintiff refers to in his complaint; that R.

W. Shaffer represented to these answering defend-

ants that he was the sole and absolute owner of

said equipment, with the absolute right of posses-

sion thereto, and that the said equipment was fully

paid for and free from the claims of all persons

whatsoever." That the plaintiff had full knowledge

of the making of such representations by the de-
|

fendant R. W. Shaffer and, notwithstanding such

knowledge, failed to notify these answering de-

fendants that he claimed any ownership in the

said equipment. * * * That these answering defend-

ants believed the said representations and, in re-

liance thereon, formed a partnership with the said

R. W. Shaffer under the partnership name of J.

W, Feak Construction Company, [177] and, as such

partnership, bid upon a certain contract with the

State Highway Commission of the State of Ore-

gon to do certain road work on what is known as

the Ochoco Highway located in Wheeler and Grant

Counties, being known as the Barn House Ranch-

Picture Gorge Section, the West Unit of which

consisted of 6.9 miles of grading and the East Unit^

of which consisted of 3.1 miles of grading, said

project being Numbered 1236 and being contract

numbered 1146, and on the 16th day of January,

1930, entered into and executed a contract for such

construction with the State of Oregon Highway

Commission, which contract is annexed to plain-

tiff's complaint as 'Exhibit A', and which, for the

purpose of this answer, is by reference incorpor-
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ated herein as fully as if herein set forth. * * *

IThat the said job was difficult of access and the

cost of transporting the said equipment thereto was

very great, it being necessary to dismantle the ma-

chinery, transport the pieces thereof by truck and

reassemble the machinery on the job; all of which

.was known to the plaintiff. That with the full

knowledge of the plaintiff, these answering de-

ifendants and the defendant R. W. Shaffer, trans-

ported the said equipment to the job in Wheeler

and Grant Counties at great expense, and, before

such machinery was transported, painted in large

letters on the gas-electric shovel numbered 6183,

described in plaintiff's complaint, the words "J.

'W. Feak Construction Company"; all of which

was known to the plaintiff. * * *

That notwithstanding such knowledge, hereinbe-

fore alleged, plaintiff failed to object to the moving
lof such machinery or to the machinery being label-

led with the name ''J. W. Feak Construction Com-
pany", and failed to notify these answering defend-

:ants that he claimed any rights in the said ma-
jichinery. * * *

I

That the said partnership of J. W. Feak (Con-

struction Company was dissolved, by nuitual agree-

,«ient, on April 30, 1930, and all the rights, obli-

j<gations and property of the said partnership were
itransferred to a corporation, the J. W. Feak Con-
;?truction Company. * * * [178]

That plaintiff failed to notify either these an-
swering defendants, or the assignee corporation, of
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any claim for rental on the said equipment imtil

June 24, 1930 at which time he directed a notice

thereof to "J. W. Feak Construction Company".

That none of the aforesaid parties knew of any

rental contract and the plaintiff failed to apprise

these answering defendants, or the assignee cor-

poration, that the said rental was based on any for-

mal contract until July 17, 1930, and the first

knowledge which these answering defendants, or

the assignee corporation had of the contents of the

said pretended agreement set forth in plaintiff's

complaint, was when the same was filed with the

State Highway Commission, as a claim, on October

31, 1930. * * *

That these answering defendants will be preju-

diced if plaintiff is now permitted to claim rental

under the said pretended agreement, or that any

rental is due for the said equipment, and plaintiff

should be estopped from pursuing this action."

The answering defendants set up a third, affirma-

tive defense, re-alleging a portion of their first

affirmative defense and further allege as follows

:

"That while the said gas-electric shovel num-

bered 6183 was being used on said job and, on or

about March 28, 1930, defendant R. W. Shaffer

informed these answering defendants that final bal-

ance was then due upon the purchase price of said

shovel, amounting to $3,604.38 ; that defendant R. W.

Shaffer further informed these answering defend-

ants that the Marion Shovel Company, as vendor,

held a conditional sales contract thereon with the
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said R. W. Shaffer, as vendee, and were threatening

to seize the said shovel and take it off the job,

under the terms of their conditional sales contract.

And the said defendant R. W. Shaffer requested

the answering defendant J. W. Feak, individually,

to lend him the said sum to pay the balance due

on the shovel. That this answering defendant

J. W. [179] Feak, lent R. W. Shaffer the said sum,

the said Shaffer paid for the said shovel therewith,

and the said Marion Steam Shovel Company gave

the defendant R. W. Shaffer its absolute Bill-of-

Sale of said shovel, and, thereupon, the defendant

R. W. Shaffer gave to the answering defendant,

J. W. Feak, his note for the said sum secured by

a chattel mortgage on the said shovel.

That the said snm of $3,604.38 so lent by defend-

ant Feak to defendant Shaffer, and applied by

Shaffer on the balance due on the said shovel, is

the same sum which is falsely alleged, in Paragraph

IX of plaintiff's complaint, to have been paid to

plaintiff on account of rental under the terms of the

said pretended agreement.

That all the facts hereinbefore alleged were

known, or should have been known, to the plaintiff

shortly after their occurrence,
* * *

That the said pretended rental agreement set

forth in plaintiff's complaint had been executed ten

days prior to the transaction hereinbefore set forth,

but plaintiff failed to notify these answering de-
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fendants, or the assignee corporation, of said agree-

ment, or that he claimed any interest in the said

shovel until June 24, 1930 at which time he directed

a notice that he claimed an interest therein, to

"J. W. Feak Construction Compan}^". That none

of the above named parties knew of any rental con-

tract and the plaintiff failed to apprise these an-

swering defendants, or the assignee corporation,

that the said rental claim was based on any formal

contract until July 17, 1930, and the first knowledge

which these answering defendants, or the assignee

corporation, had of the contents of said pretended

agreement set forth in plaintiff's complaint, was

when the same was filed with the State Highway

Commission, as a claim, on October 31, 1930.

That these answering defendants will be preju-

diced if plaintiff is now permitted to claim rental

upon the said shovel imder the said pretended agree-

ment, or otherwise, and plaintiff should be estopped

from pursuing this action therefor. [180]

WHEREFORE, having fully answered plaintiff's

complaint, these answering defendants pray that he

take nothing thereby, and that these answering de-

fendants have judgment for their costs and dis-

bursements herein incurred.

(Signed) JAS. L. CONLEY
A. G. FLETCHER,

Attorneys for defendants J. W, Feak

& H. R. Lohrer."
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Defendant, Union Indemnity Company, filed its

answer under date of January 27, 1931, verified by

Jas. L. Conley as attorney. Said answer sets forth

very similar allegations as to those made in the

foregoing answer of Feak and Lohrer, and has no

particular bearing on this ease, and is omitted.
* * *

Reply was filed to both of said answers by the

plaintiff on the 7th day of February, 1931, denying

all inconsistent matter with the complaint, contained

in the answers.
* * *

Stipulation of dismissal was filed on March 11,

1932, as follows:

"WHEREAS the above entitled action has

been fully compromised and settled by and be-

tween the parties hereto,

NOW THEREFORE, IT IS STIPULAT-
ED by and between the parties herein, by and

through their attorneys, that the above entitled

action shall be dismissed with prejudice and

without costs to either party.

Dated: March 10, 1932.

(Signed) F. S. SENN
Of Attorneys for Plaintiff.

(Signed) JAS L. CONLEY,
Attorneys for Defendants."

Whereupon order was made upon said stipula-

tion and filed on March 12, 1932; ordering, adjudg-

ing and decreeing:
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a* * * ^jj^|. ^]^g above entitled action be and

the same is hereby dismissed with prejudice

and without costs to either party.

(Signed) JAMES ALGER FEE, Judge."

[181]

No. O

COPY OF LETTER FROM THE MARIOX
STEAM SHOVEL COMPANY BY L. E. HORNE
to J. W. FEAK, Tacoma, Washington, dated March

14, 1930, set out pp. 59, 60 infra. [182] [page 140 of

this printed Record.]

I, the undersigned, L'nited States District Judge,

who presided at the trial of the above entitled

cause, do hereby certify that the foregoing proceed-

ings, matters, rulings, and exceptions thereto, were

had upon the trial of this cause, and that the Bill

of Exceptions contains all of the evidence produced

at said trial.

I hereby settle and allow the foregoing Bill of

Exceptions as a full, true and correct Bill of Ex-

ceptions in this cause.

Settled and approved within the time fixed by

law and within the judgment term and proper ex-

tensions thereof.

Dated this 13th day of December, 1935.

JOHN H. McNARY
One of the Judges of the District Court of

the LTnited States for the District of

Oregon.

[Endorsed] : Filed December 13, 1935. [183]
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United States of America,

District of Oregon—ss.

I, G. H. Marsh, Clerk of the District C^ourt of

the United States for the District of Oregon, do

hereby certify that the foregoing pages inimbered

from 2 to 183 inclusive, constitute the transcript of

record upon the appeal from the judgment of said

Court in a cause then pending therein numbered

L-12431 in which J. W. Feak is plaintiff and ap-

pellant, and The Marion Steam Shovel Company, a

corporation, is defendant and appellee ; that the said

transcript has been prepared by me in accordance

with the praecipe for transcript filed by said ap-

pellant, has been by me compared with the original

thereof, and is a full, true and complete transcript

of the record and proceedings had in said court in

said cause, in accordance with the said praecipe,

as the same appear of record and on file at my
office and in my custody.

I further certify that the cost of the foregoing

transcript is $29.25 and that the same has been paid

by the said appellant.

IN TESTIMONY WHEREOF I have hereunto

set my hand and affixed the seal of said court, at

Portland, in said District, this 18th day of De-

cember, 1935.

[Seal] G. H. MARSH, Clerk. [184]
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[Endorsed]: No. 8072. United States Circuit

Court of Appeals for the Ninth Circuit. J. W.
Feak, Appellant, vs. The Marion Steam Shovel

Company, Appellee. Transcript of Record. Upon
Appeal from the District Court of the United States

for the District of Oregon.

Filed December 20, 1935.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of

Appeals for the Ninth Circuit.


